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The National Association of College and University Attorneys is a nonprofit organization formed 
to serve the needs of attorneys representing institutions of postsecondary education. Institutions 
designate a primary attorney representative and additional attorney representatives to work with 
the association in their behalf. 


Established in 1961, NACUA now serves eight hundred institutions and the nearly 2,500 attorneys 
who represent them. 

NACUA’s programs are designed to fulfill the overall needs of the institutions for assistance in 
understanding and coping with developments in higher education law. NACUA works through at- 
torney representatives of member institutions to facilitate the exchange of legal information among 
institutions of postsecondary education. These attorneys are the central point of NACUA’s focus 
for service and activities because they are most closely concerned with day-to-day legal matters. 


NACUA maintains an office in Washington, D.C., which collects, reviews and disseminates infor- 
mation relating to all aspects of law concerning postsecondary education, including governmental 
developments having significant legal implications. 

In addition to providing direct assistance to member attorneys (whether house counsel, attorneys 
in private practice, or attorneys general), NACUA also works closely with other higher education 
associations to provide general legal information and assistance. 

When situations arise of immediate interest to university attorneys, NACUA alerts primary 


representatives, outlining new developments and suggesting courses of action which should be 
considered. 
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ABOUT THE JOURNAL AND ITS EDITORS 


The Journal of College and University Law is the only law review entirely devoted to 
the concerns of higher education in the United States. Contributors include active college 
and university counsel, attorneys who represent those institutions, and education law 
specialists in the academic community. The Journal has been published quarterly since 1973 
and now boasts a national circulation of more than 2,500 subscribers. In addition to scholarly 
articles on current topics, the Journal of College and University Law regularly publishes 
notes of counsel, case comments, and other features. 

In 1980, the West Virginia University College of Law was selected as the academic home 
for the Journal of College and University Law and began editing the Journal as of Volume 8. 
Established in 1878, the WVU College of Law administers a three-year curriculum leading 
to the Doctor of Jurisprudence degree and conducts research and continuing education pro- 
grams. The College of Law is also home to the Eastern Mineral Law Foundation and the 
West Virginia Law Review, noted for its National Coal Issue. 

The Journal of College and University Law is published jointly by the National Associa- 
tion of College and University Attorneys and the West Virginia University College of Law. 

The official mailing address of the publisher is National Association of College and 
University Attorneys, One Dupont Circle, N.W., Suite 620, Washington, D.C. 20036. 

Beginning with Volume 13, Issue 3, the JOURNAL’s academic home will be at Notre Dame 
Law School. Correspondence regarding publication should be sent to Fernand Dutile, Facul- 
ty Editor, JOURNAL OF COLLEGE & UNIVERSITY LAW, Notre Dame Law School, Notre Dame, 
IN 46556. 

The JOURNAL is a ‘‘refereed’’ publication. 





The views expressed herein are to be attributed to their authors and not to this publication, or 
the National Association of College and University Attorneys. The materials appearing in this 
publication are presented for information purposes only and should not be considered legal 
advice or be used as such. For a specific legal opinion, readers must confer with their own 
legal counsel. 
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NOTE FROM THE EDITOR 


In 1980, West Virginia University and its College of Law became the 
institutional home of the Journal of College and University Law. Thus be- 
gan a partnership with the National Association of College and University 
Attorneys which has continued for six years. I have had the good fortune 
to serve as Faculty Editor during that time, through 22 quarterly issues be- 
ginning with Volume 8, Number 1. 

In looking back at the editors’ notes from the first issue published with 
West Virginia University, I note with satisfaction that major goals set then 
have largely been attained even as the Journal continues to work towards 
further development. 


¢ We have strengthened use of the basic law review concept, with arti- 
cle-length pieces as the principal element. 


Our efforts to include more articles taking an analytical approach to 
issues in higher education have been rewarded. 


We have balanced theoretical articles with practical pieces relating to 
everyday applications of legal doctrine. 


Our efforts to encourage articles by authors from faculty settings have 
given us pieces by law faculty from Duke, Wisconsin, Southern Cali- 
fornia, Catholic, Brooklyn, Pepperdine, Houston, and West Virginia. 


We have transferred ‘‘Documents from Counsel’’ to NACUA’s ex- 
panded College Law Digest, but we have continued to reprint articles 
published in other forums when they held particular merit for our 
readership, and where our readership was unlikely to have ready ac- 
cess to the material in its original unpublished form. 


Our goal to have special issues focusing on particular topics has been 
achieved: we have had two symposia on Athletics in Higher Education 
(Volume 8, Number 3 and Volume 10, Number 2), one on problems of 
university hospitals in treating seriously ill newborns (Volume 11, 
Number 4), and one most recently reflecting on ‘‘A Quarter Century of 
Law and Higher Education’ (The Twenty-Fifth Anniversary Sympos- 
ium Issue, Volume 12, Number 3). 


As I leave the Editorship, I must give special recognition to those whose 
efforts in publishing the Journal were extraordinary during the past six 
years. I have been most fortunate to have the help of dedicated and hard- 
working students as the Journal’s student editors. Along with those who 
worked with them on the West Virginia University Law Review staff, they 
are entitled to take great pride in the Journal. Members of the Editorial Board 








appointed by NACUA and West Virginia have been extremely helpful in 
reviewing manuscripts, contributing articles, editing manuscripts, and 
suggesting topics and authors for future issues. Linda Koch Lorimer, Chair 
of the Editorial Board, has provided particularly valuable liaison with the 
Association for me. And the University of Houston has granted me release 
time for which I am especially grateful: it enabled me to continue as the 
Faculty Editor of the Journal while on leave from West Virginia Univerity 
during the 1985-86 academic year. I also want to give a special note of ap- 
preciation to Michael Olivas, Executive Director of the Institute for Higher 
Education Law and Governance at the University of Houston. Both person- 
ally and through access to Institute resources, Michael has been most sup- 
portive colleague in my work on the Journal. 

Beginning with Volume 13, Issue 3, the Journal will be edited at Notre 
Dame Law School with Professor Fernand Dutile serving as Faculty Editor. 
I will watch future development of the Journal with great interest. Because 
of the caring involvement of the NACUA membership and administration, 
I expect the Journal to continue to be a valuable resource for college and 
university attorneys and to provide insightful reading for anyone inter- 
ested in higher education. 


Laura F. Rothstein 
Professor of Law 
University of Houston 











UNIVERSITY RESEARCH AND 
DEVELOPMENT ACTIVITIES: THE 
FEDERAL INCOME TAX 
CONSEQUENCES OF RESEARCH 
CONTRACTS, RESEARCH 
SUBSIDIARIES AND JOINT VENTURES 


CONSUELO LAUDA KERTz* 
JAMES K. HAsSON, JR.** 


I. INTRODUCTION 


Enrollment declines, decreased availability of federal funding and the 
ever-growing cost of research facilities and equipment have all put 
pressures on universities to seek new sources for financing their scien- 
tific research activities. Many universities have begun to exploit industry’s 
interest in using university research facilities to develop new technology; 
as a result, new relationships with the private sector have been established 
to finance these activities. Industry is often interested in financing a com- 
mercially promising line of inquiry as a joint venturer or through a con- 
tract grant in exchange for some share of the intellectual property rights 
(patents, copyrights, trade secrets and processes) which are developed. 
In addition, recent developments in federal tax and patent policy have 
done much to encourage technology transfer from the university to private 
industry for development and to encourage various financing techniques. 





* Associate Professor of Business Administration, Emory University, A.B., Univer- 
sity of Chicago, 1969; J.D., Emory University, 1975. 

** Partner, Sutherland, Asbill & Brennan, Atlanta, Georgia and Washington, D.C.; 
Adjunct Professor of Law, Emory University; Immediate Past Chairman of the Committee 
on Exempt Organizations of the American Bar Association's Section of Taxation. A.B., Duke 
University, 1967; J.D., Duke University, 1970. 

1 See Gilliland Joint Venturing University Research: Negotiating Cooperative 
Agreements 40 Bus. LAwYER 971 (May 1985); J. Bartlett and J. Siena, Research and Develop- 
ment Limited Partnerships as a Device to Exploit University Owned Technology, 10 J. Cou. 
& U.L. 435 (Spring 83-84), and P. Lachs University Patent Policy 10 J. Cout & U.L. 263 (Winter 
1983-84). See also, Report of Assoc. of Amer. Univ., ‘‘Trends in Technology Transfer at 
Universities’ (July, 1986). 
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What follows is a discussion of the current status of the significant features 
of federal tax law which apply to income received from commercially 
funded scientific research and development activities undertaken by 
universities.? 


II. Basic TAX STRUCTURE 


The tax consequences of engaging in any type of financial arrange- 
ment with a commercial sponsor must first be analyzed under the general 
federal tax rules which apply to universities. Universities do not pay in- 
come tax on any income generated by activities which are substantially 
and causally ‘‘related’’ to the university’s exempt educational, charitable 
or scientific purposes. Only when income is derived from an ‘‘unrelated”’ 
trade or business, regularly carried on, is income tax imposed on an other- 
wise tax exempt entity at regular corporate rates.? A ‘‘trade or business’’ 
includes any activity carried on for the production of income from the 
sale of goods or performance of services.* The ‘‘regularly carried on’’ re- 
quirement connotes ‘‘a frequency and continuity, [and being] pursued in 
a manner generally similar to comparable commercial activities of non- 
exempt organizations.’’5 Most of the commercially sponsored research pro- 
jects universities are undertaking would be considered to be the provi- 
sion of goods or services carried on with enough continuity to be a 
regularly-carried on trade or business. However, the possibility should 
at least be explored in any given case that a particular, limited project 
which is not done on a continuing basis would not be treated as regularly 
carried on.* For purposes of this discussion, the assumption has been made 
is that any research activity is a ‘‘trade or business’’ which is ‘‘regularly 
carried on.”’ 

Income is ‘‘related’’ to exempt purposes only where the conduct of 
the business activities has a substantial causal relationship to the exempt 
purposes of the organization.” Each activity must be examined for this 





2 In late 1982 the Journal of College and University Law published an article also 
written by Professor Kertz which explained the historical development of federal tax policy 
in this area. This current article updates and expands the prior discussion. See C. Kertz 
Tax Exempt Organizations and Commercially Sponsored Scientific Research, 9 J. COLL. & 
U.L. 69 (1982-83). 

3 Code section 511. All reference to Code sections are to the Internal Revenue Code 
of 1954, as amended, and except as otherwise indicated all section references are to the Code. 

4 Treas. Reg. sec. 1.513-1(b). 

5 Treas. Reg. sec. 1.513-1(c)(1). 

® Treas. Reg. sec. 1.513-1(c)(2)(ii); and Midwest Research Institute, 84-1 U.S.T.C. par. 
9113, 554 F. Supp. 1379 (W.D. Mo. 1983) aff’d., 744 F.2d 635 (8th Cir. 1985). (Court raised 
the possibility that discrete projects were separate and did not constitute a regularly carried- 
on trade or business.) 

7 Treas. Reg. sec. 1.513-1(d)(2). 
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substantial relationship between the activity and the furtherance of an ex- 
empt function (other than the need for money). An activity does not lose 
its character as a trade or business merely because it is carried on within 
a larger aggregate of similar activities which are related.* 

The application of these general principles through judicial decisions 
and administrative regulations rejects an ‘‘all or nothing’’ approach in 
favor of fragmentation of an activity into its related and unrelated aspects.® 
This is seen most clearly in the cases involving retail sales of merchan- 
dise by college book stores and similar sales outlets, but the dichotomy 
between the related and unrelated aspects of a particular undertaking can 
also apply with equal force to university research activities.‘° Fragmenta- 
tion of a single trade or business into its related and unrelated elements 
has been applied to research laboratories, to hospital laboratory and phar- 
macy sales, and to virtually every other activity that has a dual purpose 
for the exempt organization including facilities sharing.11 Thus, revenues 
from unrelated research activities will not escape taxation merely because 
such research activities are only a portion of the university’s total research 
activities. 

The issue of unrelated business income can also arise because the 
university has excess capacity, for example, in the hospital laboratory 
which performs tests for private patients of staff physicians or in a building 
which is not completely utilized for exempt functions. In Midwest Research 
Institute,'? for example, tax liability was generated by the sale of excess 
computer capacity to industry where no reason other than recovery of ex- 





® Code sec. 513(c). 
® Treas. Reg. sec. 1.513-1(b). 

10 Sales of items which enhance visitor awareness of the museum’s collection are related, 
while sales of souvenir or utilitarian items are unrelated. Rev. Rul 73-104, 1973-1 C.B. 263; 
Ltr. Rul. 8303013. The sale of items with pictures of animals was found to be related to 
a zoo’s exempt functions, but the sale of utilitarian items with the zoo shop’s logo were 
not (Ltr. Rul. 8024111); the sale of art prints was exempt, while the sale of scientific books 
by a folk art museum was not. Rev. Rul. 73-105, 1973-1 C.B. 264. The distribution of useful 
items with wildlife depicted when accompanied by explanatory literature was related. See 
Ltr. Rul. 8107006. While Code section 6110(j) states that private rulings, determination letters, 
and technical advice memoranda may not be cited by another taxpayer as authority or prece- 
dent, they are extremely valuable to illustrate results of transactions which have been car- 
ried on by tax exempt organizations. 

11 See footnotes 15 and 17 infra and Rev. Rul. 68-373, 1968-2 C.B. 206. A special 
rule exists which explicitly defines the unrelated business income tax consequences to an 
exempt hospital which provides certain hospital services to other exempt hospitals rather 
than to the public. See Code section 513(e). The regulations under that Code section reject 
a fragmentation approach for those hospital activities because they are explicitly delineated 
in the Code section. See Treas. Reg. Sec. 1.513-6. 


12 84-1 U.S.T.C. par. 9113 (W.D. Mo. 1983), 554 F. Supp 1379, affd., 744 F.2d 635 
(8th Cir. 1985). 
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penses could be shown for the sales. Thus allowing nonuniversity users 
access to sophisticated scientific equipment where the sole purpose is to 
defray expense will generate unrelated business income. 

When an organization, including a university, engages in a ‘‘related’’ 
activity on a larger scale than might arguably be needed to support the 
educational, scientific or charitable purposes of the organization, the Ser- 
vice takes the position that the activity does not lose its character as a 
business simply because the same services are provided as part of a 
‘‘related”’ activity. For example, in Rev. Rule. 68-376,'* a hospital phar- 
macy’s sales were divided between related and unrelated sales on the basis 
of six different patient classifications. Each patient status was examined 
for its relationship to the hospital’s exempt functions. More recently, the 
Service ruled that the performance of diagnostic laboratory tests by an 
exempt hospital upon specimens from private patients of staff physicians 
was an unrelated trade or business.'* The ruling emphasized that the ser- 
vices performed were also available from commercial laboratories in the 
community and did not involve ‘‘unique’’ equipment or procedures. If, 
on the other hand, the services had been unique because of circumstances 
such as emergency, distance from a similar commercial facility or lack 
of adequate commercial facilities, the laboratory services would have been 
‘‘related’’ to the goal of promoting community health and would have 
been exempt. Similarly, in the university context, if the laboratory 
specimens were used in exempt teaching functions, the income generated 
by analysis of them would be exempt.'® 

It is also not unusual for a university to permit nonuniversity interests 
to use facilities when they are not being used for college-related activities. 
The use by the public of these ‘‘dual-use”’ facilities does generate unrelated 
business income, but the question is, how much? The statute specifies 
that the tax is imposed on the net income: gross income less allowable 
expenses and depreciation ‘‘directly connected’’ to the unrelated trade 
or business.'* This raises the question of how the maintenance, deprecia- 
tion, repairs, salaries and the like should be allocated. The issue was 


recently litigated by Rensselear Polytechnic Institute (‘‘RPI’’) and a very 
favorable conclusion reached.1” 





13 1968-2 C.B. 246. 

%¢ Rev. Rul. 85-110, 1985-2 C.B. ___. The Service further announced in Rev. Rul. 
85-109 that it will not follow the decision in St. Luke's Hospital of Kansas City v. United, 
494 F. Supp. 85 (W.D. Mo. 1980) to the extent the case allowed sales to private patients 
to be classified as primarily for the convenience of members or patients and, therefore, ex- 
empt under Code section 513(a)(2). 

18 See St. Luke’s Hospital of Kansas City, supra; Ltr. Rul. 8445007 and Rev. Rul. 85-109, 
supra. 

16 Code section 512(a)(1). 

17 Rensselear Polytechnic Institute v. United States, 732 F.2d 1058 (2d Cir. 1984). 
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RPI rented its ice rink for ice show performances and for public 
skating. The Second Circuit rejected the Government’s argument that only 
the expenses which would not have been incurred ‘‘but for’ the unrelated 
activity should be deductible. Instead, the Court allowed RPI to allocate 
expenses to the unrelated uses based on a fraction, the numerator of which 
was the hours of unrelated use and the denominator was hours of actual 
use. The Government wanted to use the larger denominator of total hours 
available for use (including idle hours). This would have resulted in a 
smaller amount of the overhead expenses being allocated to the unrelated 
activity. 

In addition to the exemption for income which is produced by ac- 
tivities substantially related to the organization’s exempt functions, Code 
section 512(b) contains specific exclusions from the definition of unrelated 
business taxable income for passive types of income including dividends, 
interest, royalties, most rents, and gains from the sale of property. The 
exemption for royalties provides a convenient mechanism, in many in- 
stances, for colleges and universities to avoid income tax on the financial 
benefits of the development of a commercially-successful device or in- 
vention. '* Finally, most types of ‘‘research’’ are statutorily exempted from 
the definition of unrelated business income.‘ The definition of what con- 
stitutes ‘‘research’’ for purposes of these statutory exclusions and for pur- 
poses of the basic exemption is the subject of Part III of this discussion. 
One very important limitation on the availability of these statutory exclu- 
sions from taxable income exists: if the property which produces the 
royalties, research contract payments or other exempt types of income was 
acquired with borrowed funds (debt-financed property) and if the research 
activity is not related to the organizations exempt purposes, then the in- 
come ceases to be exempt from unrelated business income tax.?° 


III. INDUSTRY-SPONSORED SCIENTIFIC RESEARCH CONTRACTS 


There is increasing involvement of industry in the funding of both 
basic and applied research at universities and university-affiliated research 
institutes, and this involvement often takes the form of contract support 
in exchange for intellectual property rights, rather than outright grants. 
The history of the evolution of this cooperation and of federal govern- 
ment encouragement of it can be found in reports of the National Science 
Foundation.? This increase in industry sponsorship corresponds with a 





18 See, footnote 47, infra. 

19 Code section 512(b)(7) excludes from the definition of unrelated business income 
research done for the United States or any state. Section 512(b)(8) excludes income derived 
by a university or hospital from research done for any person; and section 512(b)(9) ex- 
cludes research income derived by a research institute performing published, fundamental 
research. 

2° Code section 514. 

21 See University—Industry Research Relationships: Myths, Realities and Potentials. 
Fourteenth Annual Report of the National Science Board (October 1982). Anecdotal reports 








114 JOURNAL OF COLLEGE AND UNIVERSITY LAW Vol. 13, No.2 


federal attitude which encourages private (rather than governmental) ex- 
ploitation of university-discovered technology. The two most significant 
developments encouraging industry support of university research occur- 
red in the early 1980s with the passage of the Uniform Federal Patent 
Policy Act and the Economic Recovery Tax Act of 1981 (‘“‘ERTA’’).22 Under 
the patent legislation, with some restrictions, universities were given 
ownership rights to patents developed as a result of federal funding of 
research. There was a recognition that patent rights were critical to 
university-industry technology transfer and that, in order to encourage 
private firms to take the risks of development, any ownership rights of 
the government in research projects had to be eliminated. The stated federal 
patent policy was to promote industry-university cooperation.?% 

ERTA contained further incentives to promote industry involvement 
with university research activities in the form of liberal contribution rules 
for scientific equipment and a tax credit to industry for expenditures to 
accomplish university research.24 The tax credit expired in December, 
1985, but the House-passed 1985 Tax Reform Bill and the Senate Finance 
Committee Tax Reform Bill include enhanced tax credits for research sup- 
port to universities.25 In addition to these legislative developments, in 
the past two years there have been a number of court decisions and Inter- 
nal Revenue Service rulings which give much clearer guidance about the 
parameters of the tax exemption for revenues provided by industry sponsor- 
ship of research and development activities. The whole trend, then, is 
one of continuing encouragement of industry-university ties. 

Current tax policy favors the exploitation by the university of its scien- 
tific and technological expertise. Within the very important limitation that 
the projects which are accepted must enhance scientific, educational or 
charitable goals, the university can enter into commercial research 
agreements and can develop technology using the financial rewards to 
finance its other activities. Much has been written about the implications 
for academic freedom and integrity of injecting an entrepreneurial attitude 
towards scientific research into the process of scientific inquiry, but that 
debate rages without having affected federal tax policy.2* More accurately, 





of collaboration abound: Stanford's Center for Integrated Systems has many large corporate 
contributions; MIT and the Whitehead Foundation are establishing a biomedical research 
institute; Carnegie-Mellon and Westinghouse cooperate in robotics research, and Massachusetts 
General Hospital has a research agreement with Hoechst A.G. 

22 P.L. 96-517. 

23 See OMB News Release, Cir. A-124 announcing the regulations under P.L. 96-517 
(Feb. 1982). 

24 See Code sections 44F (redesigned Code section 30) and 170(e)(4). 

28 H.R. 3838, ‘“Tax Reform Act of 1985’’, Section 231. and Report of Senate Finance 
Committee to Accompany H.R. 3838 Tax Reform Act of 1986, May 29, 1986. 

26 There is much danger to our traditional concepts of academic freedom and intellec- 
tual integrity created by the introduction of the profit motive into the selection of research 
topics. Current tax law does not require, for example, publication of results in every in- 
stance and does not require disclosure by university researchers of financial ties with in- 
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the current tax law assumes that the university has met its responsibility 
to ascertain its own intellectual constraints; and that if the university 
undertakes a project, it is because the university has determined that the 
project makes a contribution to the university’s exempt functions of pro- 
moting scientific research or education. No further inquiry into motiva- 
tion is made under current tax law. The university has the responsibility 
of ascertaining in every case that the research projects undertaken further 
the intellectual mission of the university and do not serve purely profit 
motives. To the extent that a university undertakes research which pushes 
the limits of what is currently permitted as tax exempt and which is 
perceived as being overly competitive with taxpaying businesses, colleges 
and universities can expect a legislative response to try to limit their 
commercially-sponsored arrangements.?7 

Under current federal tax laws, unrelated business income tax liabil- 
ity can be avoided by a university in several different ways: no tax liabil- 
ity is generated by research projects which are ‘‘related’’ to the univer- 
sity’s exempt scientific, educational or charitable purposes; and, even if 
the project is not ‘‘related,’’ the income from a particular research project 
may be exempt from tax under the statutory provision in Code section 
512(b)(8) which excludes from tax university research for any person. The 
problem is that the terms ‘‘research’’ and ‘‘scientific’’ are not defined in 
the Code sections, and the regulations are somewhat circular. The regula- 
tions explain that ‘‘scientific’’ and ‘‘research’’ are not synonymous and 
that scientific research can be fundamental, basic, applied or practical 





dustry sponsors. Instead, there appears to be a tacit assumption by Congress that research 
projects will be selected on their scientific rather than profit merit. That assumption can 
break down if the scientist-researcher has a direct financial interest, such as an equity posi- 
tion in, or a large consulting agreement with, his industrial sponsor. 

The emphasis on protection of valuable intellectual property rights and postponement 
or censorship of publication has another danger. Traditionally, researchers have been sub- 
ject to scrutiny by their peers because their results have been published and ideas freely 
discussed. Many discoveries are the result of cooperative efforts by many individuals and 
groups. But this open view of scientific research is quickly disappearing. The traditional 
openness of scientific meetings has been replaced by a paranoia about patentability. All 
this may, in fact, be inevitable but the faculty and administration of the university should 
at least ask the question, just because we can undertake a particular industrial project, should 
we? And university personnel should also ask what internal guidelines about disclosure 
of financial ties by researchers with sponsors are appropriate. The National Education Associa- 
tion Higher Education Journal devoted its inaugural edition to these issues. See ‘‘Research 
and the Academy,”’ v.1 No. 1 Thought and Action, Fall 1984. See also Comment, Ties 
that Bind: Conflicts of Interest in University-Industry Links 17 U. Cat. L. REv. 895 (1984) 
and A. Burke, ‘‘University Policies on Conflict of Interest and Delay of Publication’’ (Report 
of AAU), Feb. 1985 reprinted in J. Cott. & U.L. 

27 The Small Business Administration is one branch of government that is actively 
lobbying to curtail the exempt status of many activities which generate income from research 
and other activities. See, ‘‘Unfair Competition by Nonprofit Organizations with Small Business: 
An Issue for the Eighties.’’ Small Business Administration, (June, 1984), third edition. See 
also, ‘‘Firms Spark Efforts to Restrict Government, Nonprofit Rivals,’’ W.S.J. p. 25 (June 
9, 1986). 
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as long as it is ‘‘scientific’’.2* The regulations further explain that scien- 
tific research does not include ‘‘ordinary testing or inspection”’ activities.?° 

Most of the explanations of what constitutes ‘‘scientific research’’ are 
found in the cases, rulings and regulations which define a ‘‘scientific’’ 
organization for purposes of the basic exemption from tax.*° What is re- 
quired to acquire the status of an exempt scientific organization might 
be important to a university if it created a separately incorporated entity 
to conduct research (see discussion at Part IV.) However, in the usual case, 
because a university’s exempt status will also be based on its significant 
educational, and perhaps charitable, functions its tax status is unlikely 
to be adversely affected, as would the tax status of a separate ‘‘scientific 
research organization’’, were its research deemed to be ‘“‘non-scientific.’’ 
The university which conducts its own non-exempt research would simply 
pay tax on its ‘“‘unrelated’’ income. The scientific research organization 
cases and rulings, though, are extremely helpful in illustrating what con- 
stitutes ‘‘scientific research.’’ It is clear that if the research is such that 
it would qualify a nonuniversity research organization as scientific for 
purposes of the basic tax exemption, that research will be related to ex- 
empt scientific purposes and will not generate unrelated business income 
tax liability. 

A scientific organization is exempt if it carries on ‘scientific research 
in the public interest.’’*: Scientific research is regarded as being carried 
on in the public interest if one of three tests is met: any patents, copyrights 
or processes are made available to the public on a nondiscriminatory basis; 
the research is performed for the United States or a state; or the research 
is directed towards ‘‘benefiting the public.’’? 

An exempt organization which performs research only for its creators 
(such as an industrial in-house research and development division) or 
which retains intellectual property rights without making them available 
to the public is precluded from being considered to operate in the public 
interest.33 Its research, then, would not be considered to meet the statutory 
definition of ‘‘scientific’’ for either the basic exemption or for being related 
to an exempt purpose. One alternative in the regulations allows the public 
interest requirement to be met where intellectual property rights, including 
copyrights, processes and the like, are retained if they are made available 
to the public on a nondiscriminatory basis.** However, it may often be 
necessary as a practical matter to grant to a commercial entity the exclusive 
rights to use a patent, copyright or process if the intellectual property 
right is to be utilized and developed.*5 





28 Treas. Reg. sec. 1.501(c)(3)-1(d)(5)(i). 

2° Treas. Reg. sec. 1.501(c)(3)-1(d)(5)(ii). 

30 Treas. Reg. sec. 1.501(c)(3)-1(d)(5)(i). 

31 Treas. Reg. sec. 1.501(c)(3)-1(d)(5)(iii). 

32 Treas. Reg. sec. 1.501(c)(3)-(1)(d)(5)(iv) (a & b) and Rev. Rul. 69-526, 1969-2 C.B. 115. 
33 Id. See also, Rev. Rul. 69-632, 1969-2 C.B. 120. 

34 Treas. Reg. sec. 1.501(c)(3)-1(d)(5)(iv)(b). 

38 Id. 





1986} UNIVERSITY RESEARCH 117 


In such a case, an alternative test provided by the regulations, either 
that of carrying on the research for government or carrying on research 
which is directed toward benefiting the public, must be applicable in order 
to meet the public interest requirement. The regulations provide many 
examples of research which benefits the public: 


‘‘The following are examples of scientific research which will be con- 
sidered as directed toward benefiting the public, and, therefore, which will 
be regarded as carried on in the public interest: (1) Scientific research car- 
ried on for the purpose of aiding in the scientific education of college or 
university students; (2) scientific research carried on for the purpose of ob- 
taining scientific information, which is published in a treatise, thesis, trade 
publication, or in any other form that is available to the interested public; 
(3) scientific research carried on for the purpose of discovering a cure for 
a disease; or (4) scientific research carried on for the purpose of aiding a 
community or geographical area by attracting new industry to the community 
or area or by encouraging the development of, or retention of, an industry 
in the community or area. Scientific research . . . will be regarded as car- 
ried on in the public interest even though such research is performed pur- 
suant to a contract or agreement under which the sponsor or sponsors of 
the research have the right to obtain ownership or control of any patents, 
copyrights, processes or formulae resulting from such research.’’¢ 


Thus, the fact that the private sponsors benefit from the research rela- 
tionship by retaining ownership of patents, or because they purchase ser- 
vices they need, does not preclude the finding that the public interest 
is also served. If one of the public benefits referred to in the regulations, 
such as publication or student education, results from the research, the 
private benefit to a sponsor is secondary and is not determinative of tax 
status. For example, in a recent letter ruling the Service questioned in- 
come generated by nuclear laboratories which were operated as an in- 
tegral part of a university and which were used for a variety of industrial 
projects.*” The projects included industrial processing of material vital 
to manufacturing production of several industrial sponsors. University 
officials, however, evaluated all projects prior to acceptance and the deter- 
mination was made to accept only those projects which, through the scien- 
tific questions posed, made a significant contribution to the education 
and research program at the university. Proposals were rejected if they 
did not add to educational or research opportunities. The industry pro- 
jects resulted in a large number of publications and scholarly presenta- 
tions, and even somewhat routine industrial projects were utilized to 
educate students about industrial nuclear processing. One of the issues 
in the ruling was whether the projects which greatly benefited industry 
were ordinary industrial processes rather than research. The determina- 
tion of whether an activity was undertaken as scientific research as op- 
posed to an industrial process was apparently made from the tax exempt 





36 Treas. Reg. sec. 1.501(c)(3)-(1)(d)(5)(iii)(c). 
37 Ltr. Rul. 8445007. 
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entity’s rather than industry’s point of view. The fact that the projects 
were important industrial processes was not determinative because of the 
university’s use of the projects to further its own educational and scien- 
tific goals. The screening of the projects for educational value, and the 
discontinuance of several projects which became ‘‘routine,’’ were impor- 
tant to the determination that the industrial projects were ‘‘related’’ to 
exempt educational and scientific purposes. 

When industrial sponsors retain patent and other rights to the research 
product, publication of results has been the traditional rationale for treating 
such scientific research as being in the public interest. Publication of results 
can often conflict with the commercial sponsor’s desire to keep 
developments, data or trade processes secret. When the sponsor retains 
the right to patents resulting from the research, the Service has ruled that 
publication can be delayed only the short time needed to allow a reasonable 
opportunity to make application for patents.** If publication is 
unreasonably delayed or is foregone at the sponsor’s request to protect 
against disclosure of secret processes or data, the activity is not considered 
scientific research in the public interest on that basis. Instead, the exempt 
entity must show that it meets an alternative test of ‘‘public interest’’ such 
as the research is conducted for government or is carried on for the pur- 
pose of aiding a geographical area in developing or retaining industry.** 
This latter alternative has been more clearly explained and reinforced in 
two recent cases discussed below. 

These cases also help clarify one further constraint. Even if the ‘‘public 
interest’’ requirement is met, scientific research does not include ‘‘ordinary 
testing of materials’’ or other activities which are incident to commercial 
operations.*° This requirement has always been somewhat difficult to apply 
despite many cases and rulings which have discussed it. The Service has 
always taken the position that if the activity was repetitive in nature and 
was needed to establish routine certification of a material, it was ‘‘testing,”’ 
and not research.‘ In the Service’s view, testing lacks uniqueness. The 
Service has taken the position that the indicia of testing are ‘‘a standard 
procedure is used, no intellectual questions are posed, the work is routine 
and repetitive and the procedure is merely a matter of quality control.’’¢2 

What activities constitute research, as opposed to testing, was the issue 
in Midwest Research Institute v. United States.** The research institute 
(‘‘MRI’’) was a section 501(c)(3) scientific research organization which 





38 Rev. Rul. 76-296, 1976-2 C.B. 142. 

3® See ftn. 36, supra. 

40 Treas. Reg. sec. 1.501(c)(3)-1(d)(5)(ii); Rev. Rul. 78-426, 1978-2 C.B. 175 and Ltr. 
Rul. 8409055. See also Treas. Reg. sec. 1.174-2(a). 

41 Rev. Rul. 65-1 C.B. 226 (commercial equipment); Rev. Rul. 68-373, 1968-2 C.B. 
206 (drug testing); Rev. Rul. 78-426, 1978-2 C.B. 175 (cargo containers). 

42 GCM 39196 (Aug. 1983). 

43 84-1 USTC par. 9113 (W.D. Mo. 1983), 554 F. Supp. 1379, aff'd, 744 F.2d 635 (8th 
Cir. 1985). 
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performed contract research for industry. About 75% of all its work was 
for the government and the balance for industry sponsors. Under MRI’s 
standard industry contracts, the results belonged to the sponsor but pro- 
jects undertaken were selected on criteria which included staff interest, 
uniqueness and ‘‘potential contribution to the public welfare.’’ The Ser- 
vice never challenged the organization’s exempt status, but instead 
challenged as ‘‘unrelated”’ virtually all the nongovernment work. (As noted 
earlier, research for government is exempt from unrelated business in- 
come tax under Code section 512(b)(7)). 

The Court rejected the contention that all nongovernmental research 
results had to be published in order to qualify as scientific research in 
the public interest. Instead, one of the alternative rationales in the Treasury 
regulations cited previously could be relied on: that is, in this case, the 
requirement that the research be carried on to aid a community or 
geographical area by encouraging industry. The Court refused to engraft 
on to the regulation the additional requirement that publication of results 
must occur in every case or that the research must benefit the entire 
geographic area rather than one business. Instead, the Court upheld the 
regulations and found that scientific research performed for private spon- 
sors for the purpose of aiding industrial development in a geographical 
area is a tax exempt activity. The court left to the Congress the policy 
determination whether such activity should be exempt. This Court also 
explicitly rejected the argument that unfair competition with taxpaying 
businesses was in itself determinative of taxable status. Instead the Court 
reasoned that the Congress chose to tax only those activities which were 
not ‘‘substantially related’ to exempt purposes, even if a commercial en- 
tity would be taxed on the same activity. 

The Midwest Research Institute case is very important to colleges and 
universities because the Court makes a very useful attempt to reconcile 
the definition of scientific research in the public interest (which includes 
research carried on to promote industrial development) with the require- 
ment in the regulations that scientific research does not include activities 
‘‘of a type ordinarily carried on as an incident to commercial or industrial 
operations.’’ The definitional problem is present for the university because 
most industry-sponsored research other than ‘‘basic,’’ nonapplied research 
could be done in the R&D department of a large company. Colleges and 
universities often engage in industrially sponsored projects which are not 
‘‘basic’”’ research. The Court distinguished between ‘‘ordinary and routine 
testing’ which, while it might require sophisticated scientific personnel 
to perform, has as a purpose the measurement of specifications, as opposed 
to investigative activity or testing done to validate a scientific hypothesis. 
Only the latter is scientific research. According to the Court, once the 
hypothesis is validated, the research ends and so, for example, the 
marketing of an item developed scientifically was not itself scientific 
research. This case contains an interesting footnote which is helpful to 
any organization which engages in scientific research. The court found 
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several activities to be ‘‘related’’ because they were undertaken by MRI 
because of a scientific and public purpose, even though that was not the 
primary motivation of the project’s sponsor. 

This issue of ‘‘testing vs. research’’ was addressed more recently in 
further detail in IIT Research Institute v. United States.** The Institute 
was a separately incorporated entity created by the Trustees of the 
predecessor of the Illinois Institute of Technology to perform contract 
research services for industry. Its aim was to stimulate industrial growth 
and technological development by making these services available to in- 
dustry. The Institute had been determined by the Service to be exempt 
under section 501(c)(3) and undertook both contract research for industry 
and government and ‘‘in house’’ projects suggested by its own scientific 
investigators. Every decision to enter into a particular contract was made 
after committee decisions which examined, among other things, the pro- 
ject’s relationship to development of a particular scientific field. The In- 
stitute reported no unrelated business income and the Service challenged 
that position with regard to hundreds of its projects. The case was litigated 
by selecting a sample of contracts to examine at length. The Service never 
challenged the Institute’s basic exemption which allowed it to conduct 
multidisciplinary scientific research for government and industry, but in- 
stead argued that some of the projects it undertook were not ‘‘scientific,”’ 
but were instead ‘‘testing.’’ 

The Court in resolving the case first pointed out that ‘‘science’’ and 
‘scientific’ are not defined in the Internal Revenue Code. In the absence 
of legislative standards, the Court relied on dictionary definitions of science 
as the process by which knowledge is systematized or classified through 
the use of observation, experimentation or reasoning. The court also relied 
on the district court decision in Midwest Research Institute and on the 
Treasury regulations which define scientific research as not including ac- 
tivities of a type carried on incident to commercial or industrial opera- 
tions such as the ordinary testing or inspection of materials. The Court 
concluded that all of the Institute’s projects undertaken for industry met 
the test of scientific research because they were carried on by sophisticated 
scientific professionals and because the Institute did not get involved with 
the ‘‘commercialization’’ of the products or processes it developed. In- 
stead, the Institute developed a project only to the point where the research 
principles were established. ‘“The fact that research is directed towards 
solving particular industrial problems does not necessarily indicate that 
the research is not scientific.’’ The court then proceeded to define ‘‘scien- 
tific research’’: 


‘‘Any of these contracts can be deemed to be scientific research because 
it either: 1) involved the use of observations or experimentation to formulate 





“* 85-2 USTC par. 9734 (Ct. Cl. 1985). The case is discussed in detail in Simpson 
and Powell, ‘‘Does income of exempt scientific research organizations come from unrelated 
business?’’ 64 J. of Tax. 210 (April 1986). 
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or verify facts or natural laws; 2) could only have been performed by an 
individual with advanced scientific or technical expertise; 3) added to 
knowledge within a particular scientific field; 4) involved the application 
of mathematical reasoning; and/or, 5) was an attempt to systematize or classify 
a body of scientific knowledge by collecting information and presenting it 
in a useful form.’’ 


This case provides a most useful systematic definition distinguishing 
scientific research from ‘‘testing’’ and provides guidelines to colleges and 
universities for project selection which have a reasonably good chance 
of future judicial approval. It was important in this case that the Institute 
was able to show that it undertook a particular project because it has a 
direct relationship to a scientific problem (albeit applied) in which it was 
interested. None of the projects involved repetitive quality control testing 
and none was undertaken solely to defray overhead expenses. 

The balance of Service’s challenges were made because the specific 
results of some projects were not published. The Government took the 
position that scientific research in the public interest must be published. 
The Court rejected the Government’s contention on several grounds in- 
cluding the fact that its own regulations do not require publication in every 
instance and instead contemplate that sometimes sponsors will retain 
ownership of nonpatentable secret processes or formulae. In any event, 
in this case, the record showed that publication almost invariably was 
made and that sponsors only rarely delayed the publication process. 
Generally all of the contracts undertaken were part of a ‘‘larger area of 
scientific research activity’ already being conducted by Institute person- 
nel. The Research Committee evaluated the content of the contracts with 
Institute’s research objectives and capabilities in mind. The Court con- 
cluded that the contracts were ‘‘related’’ to the Institute’s exempt pur- 
poses. It is interesting to note that the Court explained in dicta that even 
if the projects had not been related, they would not have been taxable 
because section 512(b)(7) excludes from taxation income produced by 
research undertaken for government. There are no cases which rely solely 
on this particular statutory exemption. That is probably because in order 
to be exempt, the activity has to be ‘‘research’’ and in order to be 
‘“‘research’’ it has to meet all the tests discussed above. 


IV. SEPARATELY INCORPORATED ENTITIES 


Because there are often charter, bylaw, legislative or political con- 
straints on the ability of a univesity to enter into cooperative ventures 
with commercial sponsors or partners, separately incorporated entities (in- 
cluding research foundations or institutes) are sometimes created.*5 One 





45 NSB Report, note 21, supra at p. 25. Separately incorporated entities which are 
not themselves publicly supported also have to avoid being classified as a private founda- 
tion. Code section 509(a)(3) excludes from the definition of a private foundation an organization 
which is organized and operated exclusively for the benefit of, to perform the functions 
of, or carry out the purposes of a section 509(a)(1) or 509(a)(2) organization ané which is 
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danger in creating a separately incorporated entity to perform functions 
which the university could itself perform is that the entity must probably 
obtain separate tax exemption based on its own qualifications rather than 
rely on the university’s exempt status. Even if the entity is an integral 
part of the university, there is much authority for treating the entity 
separately because of its separate incorporation.*® 

One danger is that without the educational and charitable functions 
of the university, the conduct of scientific research for industry may fail 
the public interest test discussed in Part III above. If the research is not 
carried on in the public interest, it may not be considered scientific within 
the meaning of the exemption statute even though the university might 
have been able to conduct the same research without adverse tax conse- 
quences. For example, a separate organization established to provide pa- 
tent management services to universities might not be exempt even though 
the university can provide patent management services for itself and the 
university can receive tax exempt royalty income from patents it owns.‘” 
In Washington Research Foundation,** the Tax Court found that an 
organization which had been created to facilitate technology transfer from 
several universities to industry by assisting in patent development and 
licensing was not exempt. Patent development services, even when pro- 
vided to universities, are not in and of themselves charitable, educational 





operated or controlled by such (a)(1) or (a)(2) organization. (A university is such a Section 
509(a)(1) organization.) That relationship is established if the majority of the governing board 
of the supporting organization is appointed or elected by the publicly supported organization. 
4° See Reg. sec. 1.502-1(b). There are many cases in the religious area where the ex- 
istence of separate incorporation precluded the assumption that the entity was entitled to 
the exempt status and the status as a ‘‘church”’ of its affiliated religious organization. See, 
DeLaSalle Institute v. United States, 195 F.2d 891 (1961). But see, Lutheran Socigl’Services, 
758 F.2d 1283 (8th Cir. 1985). Where there is separate incorporation, separate facilities, 
separate operations, the entity will be treated separately from the university (including for 
purposes of contributions under section 170(b)(1)(A)(ii)). See also, GCM 39196. 

Pvt Ruling 8445007 applies the ‘‘university’’ rules to a wholly owned entity which 
is an integral part of the university, but the ruling does not even raise the issue. Instead 
the entity is treated as part of the university notwithstanding its separate incorporation. 

47 A royalty is a payment for the use of a valuable right such as trademark, trade name, 
copyrights but royalties do not include payments for personal services. See Rev. Rul. 81-178, 
1981-1 C.B. 135. Where the exempt organization is the legal and beneficial owner of a pa- 
tent, the amounts paid to it under licensing agreements is royalty income, rather than a 
fee for development and management services and is excluded from the definition of UBIT 
under section 512(b)(2). Rev. Rul. 76-297, 1976-2 C.B. 178 and Ltr. Rul. 8204016. In both 
these rulings the exempt organization aided in the procurement of the patent and then ob- 
tained the patent by assignment from the inventor in exchange for specified percentage of 
future royalties. Because it was the beneficial owner of the patents all royalty payments 
were excluded from UBIT. But see, Rev. Rul. 73-193, 1973-1 C.B. 262, which holds that 
where the organization holds bare legal title to the inventions only for the purpose of perform- 
ing the agreed patent development and management (on behalf of universities and their 


researchers) the amounts paid do not retain their character as royalties and are not, therefore, 
excludible. 


48 CCH T.C. Memo 1985-570 par. 42,492(M). 
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or scientific activities. Although it is possible to provide such services 
in a charitable fashion, the Tax Court found that the Washington Research 
Foundation had a substantial commercial purpose because of the manner 
in which the services were provided. According to the Court, the Foun- 
dation attempted to maximize profits (even though part of those profits 
would be returned to the universities). It is somewhat illogical to require 
that an organization sacrifice available revenues in order to be exempt 
because if it has no profit, it would owe no tax in any event. Despite the 
problem in logic, the existence of the profit-maximizing motive defeated 
the Foundation’s request for exempt status before both the IRS and the 
Tax Court. 

The facts in the Washington Research Foundation case are to be con- 
trasted with the facts described in a private ruling.*® In the latter ruling 
a foundation assisted universities in obtaining patents in exchange for 
a small percentage of the royalties, but that percentage was an amount 
which did not generate any profit for the organization. While the provi- 
sion of patent-related services constituted a trade or business and was not 
inherently charitable in nature, the conduct of the activity (here substan- 
tially below cost) was charitable. The universities’ receipt of the below- 
cost services was considered to be a contribution by the foundation and 
this ‘‘contribution”’ constituted a program that furthered the foundation’s 
charitable objectives.5° Thus, one method for obtaining tax exempt status 
for a separately incorporated research entity is for it to perform its ser- 
vices at significantly below cost, relying on university or public contribu- 
tions for additional operating funds. 

However, below cost operations largely defeat the purpose of many 
research programs. The better method of obtaining exempt status for a 
separately incorporated entity is for it either to conduct scientific research 
in the public interest, or to carry on a significant educational program. 
The Midwest Research Institute and ITT Research Institute cases and a 
number of the private rulings cited involved nonuniversity separately in- 
corporated entities which had their own exempt status and which carried 
on scientific research in the public interest.51 One additional problem can 
arise when the entity is not itself a university or an integral part of a univer- 
sity.52 The entity will, then, not be treated as a college or university for 





4° Ltr. Rul. 8306006. 

5® See also, Rev. Rul. 71-529, 1971-2 C.B. 234 (organization exempt which helped 
universities manage investments at a charge substantially below cost). But see Rev. Rul. 
72-369, 1972-2 C.B. 245 (providing managerial services at cost to exempt organizations lacks 
donative element and exemption denied). 

51 See also, Indiana Crop. Improvement Assoc., Inc., 76 T.C. 394 (1981) (research in- 
stitute engaged in certification of seed and agricultural research and was connected to Purdue 
University). 

52 See note 46, supra. See also, Ltr. Rul. 8409055; GCM 39196; Ltr. Rul. 8315501. 

In Ruling 8409055, the IRS addressed several issues raised by the existence of a separate, 
self-sustaining research entity formed a university adjacent to campus. Its staff and facilities 
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purposes of the specific exclusion from the unrelated business income 
tax under Code section 512(b)(8) for such institutions. The existence of 
a formal curriculum, enrolled students and faculty is determinative of 
whether the entity is itself an educational organization for other purposes 
under the Code and may be illustrative of what would be needed to qualify 
for that university status.®* If the entity is not a ‘‘mere’’ extension of the 
university, the entity cannot conduct ‘‘unrelated’’ scientific research for 
any person and avoid unrelated business income tax as can the university 
itself under Code section 512(b)(8).5* 


V. RESEARCH AND DEVELOPMENTAL ACTIVITIES USING 
PARTNERSHIPS OR JOINT VENTURES 


The assemblage at a college or university of skilled research and 
engineering personnel and sophisticated laboratories and testing facilities 
offers an opportunity for the institution to benefit financially not only from 
research grants and contracts, as discussed earlier, but also from systematic 
development of its research products with commercial joint ventures. As 
noted in the preceding section, for a variety of tax, patent, educational 
theory and other reasons, colleges and universities generally have tradi- 





were separate from those of the university. The research entity conducted medical research 
and chemical analysis and 95 percent of its results were published. It had separate exempt 
status and income from scientific research would be exempt as long as results continued 
to be made available to the public. The Service refused to rule on the factual determination 
of whether the testing of new medical devices and the chemical analysis of industrial 
substances for compliance with the Toxic Substances Controls Act of 1976 were ‘‘testing”’ 
as opposed to scientific research; but the ruling clearly restates the Service's position that 
if testing is required to achieve certification (here environmental) that testing is not research. 
This follows the line of cases and rulings in note 41 supra. 

53 See Code sections 509(a)(1) and 170(b)(1)(A). One other possibility exists which 
is unlikely to apply to industry-sponsored research. If an organization is operated primarily 
to carry on fundamental basic, nondirected research, which is available to the public, the 
income is excluded from taxation by Code section 512(b)(9). See also, Ltr. Rul. 8637004. 

54 A separately incorporated entity, controlled by the university, which further the 
university’s exempt purposes by providing a bookstore, cafeteria or vending machine ser- 
vices for university students does not have unrelated business income under 513(a)(2). It 
was treated as part of the university. Rev. Rul. 81-19, 1981-1 C.B. 353 (vending) and Rev. 
Rul. 58-194, 1958-1 C.B. 240 (bookstore and cafeteria). 

One might be able to argue that a separately incorporated entity created by a state 
which was not wholly owned by a state college or university is not subject to the unrelated 
business income tax. Code section 511(a)(2)(B) makes it clear that governmental colleges 
and universities and their wholly owned corporations are subject to the unrelated business 
income tax rules. Generally, this is favorable to these state colleges and universities because 
they are then also able to take advantage of the exclusions from tax in Code section 512. 
One might take the position that a separate entity is a governmental instrumentality and 
exempt from tax under Code section 115 rather than under Code section 511. Code section 
115 excludes from tax any income eamed by a state or local government from essential govern- 
mental functions. The problem is, though, that it would be difficult to argue that scientific 


research for private sponsors, where there is no demonstrable public benefit, is an essential 
governmental function. 
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tionally conducted their research directly through outright grants and con- 
tracts, rather than through a partnership or joint venture with a business 
entity or individual. However, many of the traditional reservations con- 
cerning joint research and developmental efforts have become less signifi- 
cant as the pressures for ‘‘self-reliance’’ have increased. Further, the cost 
of providing sophisticated facilities and equipment has made it financial- 
ly impossible for some colleges and universities to underwrite all of their 
scientific, educational and research activities without ‘‘partners.”’ 

As a result, colleges and universities are increasingly receptive to the 
concept of participating with industry and individuals in joint revenue- 
generating projects and in financing activities beyond traditional research 
grants or contracts. Several organizational and legal forms are available 
for these activities, but a great deal of current interest is focused on part- 
nerships or joint ventures between universities and private businesses or 
individual investors.*5 

Businesses or individual can bring to an activity various combina- 
tions of equity capital, borrowing capacity, personnel expertise and capa- 
city, and expertise in marketing, sales and other ‘‘practical’’ skills possibly 
lacking at the university. Such taxpaying persons also have the ability 
to use, to limited extents, the ‘‘tax incentives’’ for capital investment and 
research and development expenditures now provided in the federal in- 
come tax laws.5* Although most of the financial and legal attention given 
to joint ventures has to date focused upon real estate activities and the 
delivery of medical services, many of the same incentives can be found 
for the joint participation of universities and private investors in research 





55 See, e.g., McGovern, The Tax Consequences of a Charity’s Participation as a General 
Partner in a Limited Partnership Venture, 29 Tax Notes 1261 (Dec. 23, 1985); Spring, Tax 
Considerations for Section 501(c)(3) Organizations Engaged in Real Estate Development Ac- 
tivities, 4 Presev. L. Rept. 2047 (1985); Yanowitz and Purcell, Using the investment part- 
nership as a charitable activity: A means/end analysis,’’ 60 J. TAXATION, 214, 217 (1984); 
Discussion, The Charity As the General Partner in a Limited Partnership, 17 Philanthropy 
Monthly 24 (1984); Note, The Participation of Charities in Limited Partnerships, 93 YALE 
L.J. 1354 (1984). 

86 These incentives have in the past included the ability of the partners to use ac- 
celerated depreciation, losses, interest expense, investment tax credits and other favorable 
tax attributes which are not utilized by an exempt organization. In response to the publicized 
Bennington College sale and leaseback of its campus to wealthy investors, limits were placed 
on the tax exempt organization’s ability to engage in some types of transactions. New Code 
section 168(j) has complex rules governing leases and partnerships with tax exempt entities, 
but most of the transactions Code section 168(j) curtails involve property previously owned 
or used by the tax exempt entity. The pass-through of tax benefits to nonexempt partners 
is still possible for joint ownership of many facilities, including most newly acquired prop- 
erty. See Yanowitz and Purcell, An Analysis of the Just-Issued Temporary Regulations on 
Tax-Exempt Entity Leasing, 63 J. TAXATION 112 (Aug. 1985) and Warren, Leases and Ser- 
vice Contracts with Tax Exempt Entities after the DRA, 16 Tax ApviseR 230 (Apr. 1985). 

The Tax Reform Act of 1986 puts limits on investment tax credits and deduction of 
passive losses by investors but does not eliminate the desireability of partnership arrangements 
for either investors or industry actively engaged in research. 
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and development projects. Given limited university financial resources 
and the significant capital costs of research and development facilities 
and equipment, various advantageous joint projects with businesses or 
individual investors can be envisioned, including technology ‘‘incubator’’ 
facilities, shared ownership of sophisticated equipment and the owner- 
ship of buildings to be used for research and development work by the 
faculty. For a jointly-owned or financed project or facility, a university 
and a private investor could establish a separate corporate entity or an 
unincorporated partnership or joint venture. For a variety of tax and cor- 
porate law reasons (primarily the avoidance of the ‘‘double taxation”’ of 
corporate earnings, first as corporate income and then as dividends, and 
the flow-through to the partners of favorable tax attributes), the private 
investor would often prefer a partnership or joint venture to a commonly- 
owned corporation, and the partnership format is most often the 
‘‘business’’ relationship envisioned by the private investor. 

However, until quite recently, no well-advised nongovernmental col- 
lege or university interested in preserving its status as a tax-exempt 
charitable organization would enter into a partnership or joint venture 
with private investors without first obtaining a favorable advance ruling 
from the Internal Revenue Service. This was due to the position taken 
by the Service that a charitable organization automatically ceased to qualify 
for tax exemption under section 501(c)(3) if the organization served as 
a general partner in a partnership which included private investors as 
limited partners or participants who otherwise shared in the net profits 
of the joint venture.*” Although the Service’s analysis continues to focus 
upon charities as general partners in limited partnerships, much of the 
reasoning of the Service appears equally applicable to private colleges 
and universities which serve as general partners in general partnerships 
or joint ventures.°* As a result of a series of more recent private letter 





57 See, e.g., Ltr. 7820058; GCM 37259 (September 19, 1977); GCM 36293 (May 30, 
1975). IRS has, however, always distinguished an exempt organization’s passive participa- 
tion as a mere investor (e.g., limited partner or shareholder)—more traditional arm's length 
standard generally applied. 

Generally, the Service appears to have little concern over a charity's participation as 
a limited partner in a partnership. However, the Service has indicated its concern that the 
management fees to be paid by the partnership to the managing general partner could pro- 
vide either private inurement or private benefit, thereby jeopardizing the charity’s exempt 
status as a consequence of being a limited partners. See, e.g., IRS Exempt Organizations 
Continuing Professional Education Technical Instruction Program for 1985, at 198. 

5* See, e.g., Ltr. Rul. 8206093 (limited partnership analysis applied to a joint venture 
between a section 501(c)(3) medical center and a for-profit partnership ot physicians created 
to purchase and operate sophisticated medical diagnostic equipment, where both the charity 
and the physician partnership were to share equally in management and financial liability). 
The term ‘‘joint venture’’ is currently being used extensively and loosely to refer to various 
types of contractual relationships, but in this article is used to mean a relationship essentially 
the same as a partnership for state law and Internal Revenue Code purposes. The breadth 
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rulings, General Counsel Memoranda and similar materials discussed 
below, some university advisors now believe that the path to acceptable 
joint ventures and partnerships has been well marked. Caution is still in 
order, however, because there is a significant amount of apparent disagree- 
ment and re-examination of this subject within the Service,** and any non- 
governmental university which believes a proposed project can satisfy the 
Service’s requirements discussed below should nevertheless consider ob- 
taining a favorable advance private ruling from the Service before pro- 
ceeding with the project. 

The original theory of the Service was that participation by a section 
501(c)(3) charitable organization as a general partner in a limited partner- 
ship or similar arrangement was ‘‘legally incompatible’ with its charitable 
status because: 


(1) The charity would be directly participating in an arrangement for shar- 
ing the net profits of an income-producing venture with private in- 
dividuals or noncharitable institutions and such a sharing of profits was 
considered inconsistent with the statutory requirements of section 
501(c)(3); and 
The fiduciary duty of the charitable organization as general partner to 
further the private financial interests of the limited partners was said 
to create a conflict of interest inconsistent with the charitable organiza- 
tion’s being operated exclusively for charitable purposes. 


As a result of this theory, the Service initially took the position that 
any participation as a general partner was enough to remove the charity 
from exempt status under section 501(c)(3). This position seemed to many 
to be misguided, since an exemption from taxation is meaningless unless 
the charity uses its assets to produce net income, and also appeared to 
be incompatible with several Code provisions, including the special rule 
of section 512(c) prescribing how the unrelated business income tax pro- 
visions are to apply to exempt organizations as partners and the explicit 
partnership rules of section 4943(c)(3) dealing with the amount of a part- 
nership interest a charity classified as a private foundation may own. 
Because these statutory rules do not expressly address the difference be- 
tween a general partner and a limited partner, the Service was able to 
maintain a plausible position that serving as a general partner, although 
not as a limited partner, was outside of the implicit sanction of these Code 





of the Service’s position is illustrated by the following statement from GCM 37852 (Part 
Il of II) (February 9, 1979): 
Briefly stated, any partnership or other joint venture arrangement between an 
organization described in section 501(c)(3) in one or more for-profit entities ob- 
viously requires careful scrutiny due to the strong possibility of a conflict between 
the exempt organization’s duty to operate exclusively for exempt purposes and 
duty it may have to advance the private interests involved in the venture. (Em- 
phasis added). 
59 See, e.g., McGovern, supra n.55, at 1266. 
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provisions. But by 1979, the Service began to move away from its per 
se prohibition to a ‘‘careful scrutiny’’ facts and circumstances test. In early 
1979, the IRS’s Office of Chief Counsel opined: 


Briefly stated, any partnership or other joint venture arrangement between 
an organization described in section 501(c)(3) and one or more for-profit 
entities obviously requires careful scrutiny due to the strong possibility of 
a conflict between the exempt organization’s duty to operate exclusively 
for exempt purposes and any duty it may have to advance the private in- 
terests involved in the venture. .. . However, such an arrangement does 
not per se preclude exemption under section 501(c)(3); in some circumstances, 
there may be no conflict between the charitable and for-profit purposes.*° 


Despite this 1979 administrative abandonment of a per se prohibi- 
tion, the Service did not retreat in litigation, for in the Plumstead Theatre 
Society®’ case the Service continued to support its denial of section 
501(c)(3) status to a nonprofit theatre group that had served as the general 
partner in a limited partnership with private investors to finance the theatre 
group’s co-production of a play with another nonprofit, tax-exempt 
organization. The Service had in 1978 rejected the threatre group’s re- 
quest for recognition of its section 501(c)(3) status, concluding that its 
purposes were ‘‘commercial’’ rather than charitable or educational, that 
its net earnings would inure to the benefit of its ‘‘private shareholders,’’ 
and that it was operated for ‘‘private interests’’ rather than ‘‘public in- 
terests.’’ During the trial of the case, the Service abandoned the second 
challenge, but maintained the other two bases for its denial of exemption. 
The first assertion was, essentially, that the organization was simply pro- 
ducing plays in a commercial manner rather than accomplishing any 
educational or charitable goals, and its second assertion was a restate- 
ment of the original per se prohibition on partnership participation sum- 
marized above. 

The Tax Court in 1980 rejected the analysis of the Service, and the 
Court of Appeals supported the Tax Court. The Tax Court found as mat- 
ters of fact that the organization had substantial charitable, non-commercial 
objectives and that its methods of producing plays were consistent with 
those of nonprofit theatre groups rather than commercial theatre com- 
panies. Thus, the ‘‘commercial purposes’’ argument was rejected, and the 
argument that the organization was operated for ‘‘private interests’’ was 
also rejected by an analysis which focused on the facts that (1) the organiza- 
tion needed private capital to carry out the production of the play, (2) 
the organization bargained at arm’s-length with the private investors, (3) 
the economic arrangement between the theatre organization and the private 
investors was reasonable, (4) the organization was not obligated to return 





6° GCM 37852 (February 9, 1979). 
61 Plumstead Theatre Society, Inc. v. Commissioner, 74 T.C. 1324 (1980), affirmed 
per curiam, 675 F.2d 244 (9th Cir. 1982). 
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the capital invested by the private investors, (5) the partnership owned 
no interest in the theatre organization, (6) the partnership was for a single 
project, the production of one play, rather than for all of the plays which 
the organization might produce, (7) the private investors had no control 
over the organization’s operations, and (8) none of the private investors 
was an officer or director of the theatre organization. Based on these facts, 
the Tax Court found no impermissable private benefit. The Plumstead 
Theatre Society case is perhaps singularly important because most of these 
factors have been incorporated into the Service’s current ruling position 
and shape the parameters of the permissible relationship between an 
exempt entity and is partners. But as discussed below, the Service main- 
tained in Plumstead Theatre Society, and apparently still maintains,*? the 
view that an arm’s length relationship between the charity and the in- 
vestor and the existence of a reasonable economic arrangement between 
the partners are irrelevant. 

Thus, although both the courts and the Service have rejected a per 
se prohibition on a charity’s serving as a general partner, the criteria for 
an acceptable partnership arrangement remain vague enough that it is still 
difficult to discern when an organization’s participation in a partnership 
or joint venture will jeopardize its tax-exempt status. Senior Service per- 
sonnel recognize the need to re-examine and clarify the issues,** but the 
current articulations of views identify numerous criteria to be considered 
and provide little help to the university advisor in assessing the fundamen- 
tal economic structure of a joint venture beyond returning to the ‘‘private 
benefit’’ prohibition of the regulations defining exempt status.* It is this 
absence of a formal Service statement of acceptable partnership ar- 
rangements, together with the possibility of a significant change of posi- 
tion by the Service, which inhibits joint projects and prompts the earlier 
recommendation of an advance private ruling for any specific project in- 
volving a private university as a general partner or joint venture partici- 
pant with responsibilities similar to those of a general partner. 





62 See, e.g., McGovern, supra n.55, at 1265. 

63 See, e.g., McGovern, supra n.55, at 1266; Discussion, 17 Philanthropy Monthly, 
supra n.55, at 35-38 (remarks of Mr. Milton Cerney). Mr. McGovern is the Director of the 
Employee Plans and Exempt Organizations Division of the Office of the Chief Counsel of 
the IRS, and Mr. Cerney was at the time Technical Advisor to the Assistant Commissioner 
for Employee Plans and Exempt Organizations and is now Chief, Rulings Section. Although 
the views expressed in his article are his own and are not official statements of IRS policy, 
they certainly reflect the type of attention being given to these issues by the IRS. 

*¢ Treas. Reg. Sec. 1.501(c)(3)-1(d)(1)(i) provides: 
An organization is not organized or operated exclusively for one or more of the 
purposes [described in section 501(c)(3)] unless it serves as public rather than a 
private interest. Thus, to meet the requirement of this subdivision, it is necessary 
for an organization to establish that it is not organized or operated for the benefit 
of private interests such as designated individuals, the creator or his family, 
shareholders of the organization, or persons controlled, directly or indirectly, by 
such private interests. 
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Under the basic governing regulations, a section 501(c)(3) exempt 
organization must serve a public purpose rather than provide a ‘‘private 
benefit.’’ This test is seen by many as broader than the express statutory 
prohibition on the ‘‘private inurement’’ of a charity’s net earnings to an 
individual®* because the ‘‘private benefit’ prohibition applies to anyone, 
including ‘‘outsiders’’—persons who are not founders, officers, directors, 
or otherwise closely identified with the charity, and can involve indirect 
financial benefits to individuals, while the ‘‘inurement”’ prohibition on 
any financial benefit to individuals has been administratively and judicially 
confined to ‘‘insiders.’’** Under the ‘‘private benefit’’ test, some private 
benefit to individuals from the exempt organization’s operations is per- 
mitted if the provision of that private benefit is judged ‘‘incidental’’ to 
carrying on exempt activities or accomplishing exempt objectives.*’ This 
regulatory test appears to have provided the Service with the basis for 
its current reasoning that a charity can be allowed, in its role as a general 
partner, to provide benefits to private investors if those benefits are in- 
cidental to carrying on an exempt purpose of the charity. 

At the present, it appears that the Service has adopted, and will soon 
publish as a formal statement of policy, a three-part test, with three ques- 
tions which must be answered affirmatively in order for a charity to serve 
in a general partner capacity.** The first question is whether the partner- 
ship or joint venture is serving a charitable purpose of the charitable general 
partner, the second is whether the contractual relationship between the 
charity and the private investors permits the charity to act exclusively 
in furtherance of its exempt purposes, and the third is whether the part- 
nership arrangement avoids an excessive or unwarranted benefit to the 
private investors. 

The first question about the partnership’s serving a charitable pur- 
pose curiously ignores the fact that a charity which holds an endowment 
or other investment assets has investment functions and responsibilities 





®8 Code section 501(c)(3). Treas. Reg. sec. 1.501(a)-1(c) defines ‘‘private shareholder 
or individual’’ to mean ‘‘persons having a personal and private interest in the activities 
of the organization.”’ 

%* See, e.g., Goldsboro Art League, Inc. v. Commissioner, 75 T.C. 337, 345 (1980); 
People of God Community v. Commissioner, 75 T.C. 127, 133 (1980); Broadway Theatre 
League of Lynchburg, Va. v. U.S., 293 F. Supp. 346, 355 (W.D. Va. 1968); Science and 
Research Foundation v. U.S., 181 F. Supp. 526, 529 (S.D. Ill. 1960). 

87 See, e.g., Broadway Theatre League, supra n. 66, at 355-56; Rev. Rul. 74-587, 1974-2 
C.B. 162. 

6s IRS authors typically describe the current approach as a two-part test, focusing first 
on the existence of a charitable purpose for the partnership and second on the actual ar- 
rangement among the partners to determine if the charity can act exclusively in furtherance 
of its own exempt purposes and not for the benefit of the private investors. See, e.g., I.R.S. 
Exempt Organizations Continuing Profession Education Technical Instruction Program for 
1985, at 180. Credit for separating the latter test into separate questions belongs to Brier, 
‘Joint Ventures with Non-Taxable Entities: Tax Exemption and Unrelated Business Income 
Issues,"’ in Joint Ventures with Tax Exempt Entities, 1986 Midyear Meeting Program Materials, 
ABA Section of Taxation. 
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which it can discharge without calling its exempt status into question. 
The fact that income from endowment assets is largely protected from 
the unrelated business income tax by the specific exclusions of section 
512(b) does not render the management of investment assets a charitable 
activity. Although a section 501(c)(3) organization must be operated ‘‘ex- 
clusively’’ for exempt purposes, the investment of its assets in income- 
producing activities other than in the partnership context has not been 
treated as violating this ‘‘exclusively exempt’’ requirement, even though 
the business entity and its other owners may benefit from the success of 
the business facilitated by the charity’s investment of assets in the enter- 
prise. Why the investment of assets in a partnership form should require 
the existence of a charitable purpose when the investment of those same 
assets directly or in a corporate form has never been adequately justified 
by the Service. Nevertheless, although most types of investment income 
are exempt from the unrelated business income tax and despite the 
statutory language of section 512(c) attributing a partnership’s income to 
its partners, including partners described in section 501(c)(3), these 
statutory provisions have not provided a sufficient basis for the Service 
to approve ‘‘non-charitable’’ purpose partnerships. In a series of private 
rulings and internal legal opinions,** the Service has approved a charitable 
organization’s participation as a general partner in a partnership that is 
organized to conduct activities which are substantially related to the 
charitable organization’s charitable purposes. It has not approved such 
participation if the partnership’s activities are unrelated to those charitable 
purposes; and, on at least one occasion in an internal opinion, has unam- 
biguously disapproved the concept of a charity’s unrelated investment 
in real estate through a partnership.’° It is far from certain that the courts 
would uphold a revocation by the Service of a charitable organization’s 
exempt status where the organization’s participation as a general partner, 
although not substantially related to the organization’s exempt purposes, 
was a reasonable investment and was not incompatible with its exempt 
activities or injurious to its capacity to continue to provide charitable 
benefits, and even the Service may be brought to this view in time.”! 





6° See nn. 72-82 infra. 

70 GCM 39444 (November 13, 1985). 

71 The Service, discussed in McGovern, supra n.55, as undertaken a rigorous review 
of its three-part ‘‘facts and circumstances’’ test, and with good reason. Apparently, some 
of the questions raised by private practitioners and the Service’s own personnel have delayed 
the publication of the position of GCM 39005 (June 28, 1983) into a published Revenue 
Ruling. That position suffers several inadequacies, however. 

Clearly, a college’s investment of $500,000 as a general partner in a partnership where 
its maximum loss exposure is $1 million is not going to jeopardize the college's existence 
if it enjoys a $500 million endowment fund balance. Even if the college lost $1 million 
rather than only its $500,000 capital contribution, the loss would not substantially impair 
the college's ability to fulfill its educational mission. This is true whether or not the invest- 
ment directly advances an exempt purpose of the college or only does so indirectly by pro- 
viding for the future delivery of educational services using investment returns. 
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But for the present, a private college or university should only con- 
sider participating as a general partner if the partnership or joint venture 
is related to its educational, scientific or other charitable purposes. To 
date, most of the situations ruled upon by the IRS have involved partner- 
ships to provide low-income housing or medical services, and the prin- 
cipal judicial attention has focused upon theatre productions, so the types 
of research and development activities possible through partnership ar- 
rangements can for the present only be evaluated by comparison with these 
previously-approved but dissimilar activities. Examples of substantially- 
related activities where the Service has approved an exempt organization’s 
participation as a general partner in a partnership with private investors 
or for-profit institutions include: 


(1) The construction and management of housing for low and moderate 
income persons, the aged or the handicapped by a partnership where 
one of the exempt purposes of the charitable general partner was to 
provide such housing;7? 

(2) The construction and operation of a medical office building by a part- 
nership with the adjacent hospital or one of its affiliated corporations 
as the general partner;73 

(3) The acquisition and operation of an expensive and sophisticated piece 
of medical diagnostic equipment by a partnership in which a hospital 
served as general partner;”4 


(4) The organization and and operation of a freestanding ambulatory 
surgery center by a partnership with a hospital parent organization 
as a general partner;’5 





It is obvious that the investment of $500,000 and the potential loss of $1 million by 
itself does no more to benefit the private investors who are limited partners than does a 
purchase of corporate stock or loan to a corporation through the purchase of a bond or deben- 
ture. Although not similarly obvious, it is likely that the time and energy of college staff, 
officers, and trustees devoted to the college’s serving as general partner could be shown 
to be insignificant in comparison to the time and energy devoted to educational functions. 
And it is certainly not obvious that a general partner will, because of a legal fiduciary obliga- 
tion, devote more attention to a partnership investment than to an identical investment struc- 
tured in corporate form. 

The real concern of the Service appears to be that a limited partner will ‘‘get something 
for nothing’’ at the expense of charity, that the general partner will not be fairly compen- 
sated for serving as general partner. The Service perceives the charitable general partner 
as ‘‘doing more’’ than a stockholder, lessor, or lender does in a similar investment activity, 
and implicitly assumes that this ‘‘something more’’ benefits the limited partners rather than 
the charity. Viewed their way, it makes perfectly good sense to apply the three-part facts 
and circumstances test described above, for the charity is allowed to do the ‘‘something 
more’”’ if that activity furthers its exempt purposes and does not improperly benefit the private 
investors. 

Of course a general partnership position should not improperly benefit the private 
investors, but the apparent perceptions of the Service about the necessary actions of a general 
partner and their inherent benefit to the limited partners are mistaken, or at least incomplete. 

72 Ltr. Rules, 8545063, 8418129, 8409102, 8417054, 8342001 (TAM), 8338127, GCM 
39285 (Septembe 20, 1984), GCM 39005 (June 28, 1983). 

73 Ltr. Ruls. 8508073, 8325133, 832049, 8312129, 8226146, 8217022, 8201072. 

74 Ltr. Ruls. 8344099, 8206093. 

78 Ltr. Rul. 8531069. 
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(5) The organization and operation of a freestanding alcoholism/substance 
abuse treatment center by a partnership in which a hospital affiliate 
participates as a general partner;7* 

(6) The creation and operation of a psychiatric hospital by a partnership 
in which a university medical school serves as general partner;’’ 

(7) The provision of home health care services by a partnership having 
affiliates of several hospitals as general partners;7* 

(8) The operation of a pharmaceutical production facility by a partner- 
ship in which a charitable organization serves as general partner;7® 

(9) The operation of a blood fractionation facility by a joint venture in 
which a blood bank is the general partner;*° and 

(10) The ownership of the office building in which an exempt organiza- 


tion conducts its operations by a partnership in which the exempt 
organization tenant is the general partner.** 


To answer the first question relevant here, that of the relationship 
of partnership’s activities to the exempt purposes of the university part- 
ner, the tax law has developed administratively several readily-discernable 
concepts of relatedness for university medical centers and hospitals. These 
are more useful analogies for research and development activities than 
are low-income housing or theatre productions cases. Education of medical 
students and residents through direct patient care, medical research by 
faculty physicians and the delivery of hospital services to inpatients and 
outpatients all provide a focus for numerous revenue-generating activities 
in the medical services area, and, as illustrated above, the Service has 
found a variety of such activities conducted by partnerships to be related 
to the exempt purposes of the participating hospital or other health care 
provider. Less well developed is the analysis of opportunities for revenue- 
generating research activities and uses of research products which are 
related to a university’s educational, scientific or other exempt functions. 
As discussed in the first section of this article, because of the existence 
of broad (although of somewhat uncertain parameters) section 512(b) ex- 
emptions from the unrelated business income tax for income from univer- 
sity research, it has generally been unnecessary for the Service or the courts 
to examine in detail the relationship between a university’s several ex- 
empt purposes and its research activities.*? If, through a partnership, 
students can be involved in an educational activity, faculty can be in- 
volved in a scientific research function, or goods or services can be 
delivered to a charitable class of beneficiaries, the necessary relatedness 
between the partnership’s activity and the university’s exempt purposes 
should be present which would enable the activity to satisfy the first 
criterion of the Service’s partnership position. 





76 Ltr. Rul. 8521055. 

77 Ltr. Rul. 8432014. 

78 Ltr. Rul. 8534089. 

7° GCM 37852 (February 9, 1979). 

80 Ltr. Rul. 792018. 

*1 Ltr. Ruls. 8344110, 8541108 & GCM 39444 (November 13, 1985). 
82 See text at nn. 18-19, supra. 
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Thus, it should be possible for a university and a privatey party to 
establish a joint venture to engage in research activities on a contractual 
basis with third parties without jeopardizing the university’s exempt status. 
The incentive for the university would be the ability to use private capital 
to overcome a lack of adequate funds or borrowing capacity needed to 
acquire the facilities or equipment to be used for a research program, and 
if the research program can generate revenues from third parties it might 
be possible for those revenues to repay the capital investment of the 
research partners and return to them some net revenues after provision 
has been made to pay the capital asset acquisition costs and operating 
costs. Thus, there is no conceptual difficulty with forming a joint venture 
to engage in the types of contract research activities pursued by the research 
institutes in the Midwest Research Institute and IIT Research Institute cases 
discussed earlier,** using the capital or borrowed funds made possible 
by the cash or credit provided by the private investor. The private in- 
vestor would, of course, be seeking a return on its invested capital and, 
perhaps more importantly, access to the technology and expertise 
possessed by the university which the university was unwilling or unable 
to make available on a contract or licensing basis. In such circumstances, 
it would, under the current Service view of partnerships involving univer- 
sities and other charitable organizations, become necessary to determine 
if the conduct of research by such a partnership or joint venture is an 
activity related to the exempt purposes of the university. 

In most cases, the university should be able to demonstrate that the 
joint research activities are related to its educational and scientific pur- 
poses. It might be difficult to demonstrate relatedness if, for example, a 
university without a textile engineering school or department undertook 
a joint research project to enhance current textile manufacturing 
technology, but in most cases the university would only be a participant 
in research and development project areas in which its faculty have ex- 
isting expertise. Subject to the ‘‘testing vs. research’’ problem discussed 
in the first section of this article, if the partnership’s research projects 
are within the fields of academic instruction of the university, or if the 
joint projects can significantly involve undergraduate or graduate students 
in an activity which furthers their education in their field of study, there 
should be no question that the joint projects are related to the university’s 
exempt purposes. 

Similarly, it should be easy to establish the relatedness of a venture 
to develop an applied scientific principle, for example, a new use for a 
mineral compound with known properties if the university has instruc- 
tional and research activities in mining or mineral technology. The Ser- 
vice and, more pointedly, the courts in Midwest Research Institute and 
IIT Research Institute, have recognized that developmental activities may 
not be ‘‘pure’’ research but can nevertheless satisfy the tax law’s research 





83 See text at nn. 53-44, supra. 
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definition. Logically, if developmental activities are sufficiently related 
to exempt purposes to protect the income from unrelated business income 
taxation, those same activities conducted by a partnership should be suf- 
ficiently related to exempt purposes to enable the university to participate 
as a general partner or joint venturer without jeopardizing its exempt status. 

However, once the scientific principle of a particular research project 
is established, it is difficult to make the mere development of a product 
a potential revenue-generating activity unless a third party is willing to 
pay for the developmental work as well as the initial research. Once an 
idea is commercially viable, the significant profit potential is found in 
the manufacture and sale of the product. It is reasonable to assume that 
private investors would be much more receptive to investment in a joint 
marketing and sales entity than in a research and development project, 
and many universities may be tempted by the profit potential to participate 
in partnerships and joint ventures which seek not only to develop the 
product but also to produce and sell it as profitably as possible. Even if 
a university would be willing to pay an unrelated business income tax 
on its profits from such a venture,** under the current IRS approach of 
permitting a university or other section 501(c)(3) organization to serve 
as a general partner only in a ‘‘related purpose”’ partnership, the manufac- 
ture and sale of products are difficult to describe as educational, scien- 
tific or charitable activities. Moreover, the distinction the Service and the 
courts have developed between ‘‘research’’ and ‘‘testing’’ suggests that 
revenues derived from ‘‘testing’’ activities*s may not be deemed related 
for purposes of the partnership analysis and, therefore, not an acceptable 
partnership activity despite the university’s willingness to pay an unrelated 
business income tax on the testing revenues. 

Despite the apparent position of the Service, there may be some cir- 
cumstances in which a university can participate as a partner in the com- 
mercial exploitation of a research product without being limited to the 
financial return which is available from arrangements which do not pro- 
duce unrelated business income. It is not logically necessary for the same 
standard of ‘‘relatedness’’ to be required for the partnership analysis as 
is required to protect income from unrelated business income tax, even 
though the Service’s analysis to date generally presumes the standards 
to be the same. Certainly, there is no statutory requirement that the same 
standard be employed, and reasonable policy arguments can be made for 
a more expansive view of relatedness for the partnership analysis. An 
analogy can readily be drawn from the position the Service has developed 
under the ‘‘program-related investment’’ provisions of section 4944, ap- 
plicable to those section 501(c)(3) organizations treated as private foun- 
dations, in which an investment can be deemed related to the charity’s 
exempt purposes even if it is made in an enterprise which would produce 





*4 See text at nn. 111-114, infra. 
85 See text at nn. 29-44, supra. 
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unrelated business income if conducted directly by the charity.** On 
similar reasoning, a sound policy argument can be made that a partner- 
ship activity can further a university’s exempt purposes, and therefore 
be related to its exempt purposes for purposes of the partnership limita- 
tions, even though the university’s income might be taxed as unrelated 
business income. 

As discussed earlier, a university can, alone or with private investors, 
incorporate a for-profit entity to develop, produce and sell a product of 
the university’s research without loss of the university’s basic exemption. 
Assuming that the for-profit corporation is a separate legal entity and the 
university’s employees divert only an insubstantial amount of their time 
to the for-profit corporation’s activities, even a majority stockholder posi- 
tion by a university does not cause the university’s investment to be 
‘‘unrelated’’ in the sense that the university’s basic tax-exempt status is 
jeopardized. If such an investment in a marketing and sales corporation 
is ‘‘not unrelated’’ for exempt status purposes, one can argue that the same 
should be true for an investment in an identical venture structured as a 
partnership. Probably because of potential product liability and other legal 
and tax reasons disfavoring the partnership form for a manufacturing and 
sales business, the Service has apparently not been called upon to ad- 
dress this issue in depth. 

In the medical products area, however, some suggestions of the proper 
resolution of the issue can be found. In the private rulings and internal 
legal opinions dealing with partnerships formed to provide medical ser- 
vices or products, the Service has not consistently required that the part- 
nership activity be an independent charitable activity. For example, the 
construction and operation of a medical office building®’ is not a direct 
delivery of medical care to hospital patients by a hospital, but rather is 
the providing of office space in which physicians can conduct their private 
practices of seeing ambulatory patients. Anyone, taxable or tax-exempt, 
can construct and operate an office building; the fact that the purposes 
of a university or hospital may be served by the office building does not 
make constructing the building a charitable activity. Similarly, the opera- 
tion of a pharmaceutical production facility®* is not a direct delivery of 
medical care to patients. However, because both of those activities do 
enhance or expand the purely hospital or medical service delivery func- 
tions of a charitable health care organization, they have been found related 
to the health care organization’s exempt purposes. 

By analogy, the activities of a research and development partnership 
should not be limited by the tax laws to ‘‘scientific research” which would 
be an independent basis for the exemption of the entity as a ‘‘scientific 
organization”’ if it were a non-profit corporation. Following this reason- 





86 See Treas. Reg. sec. 53.4944-3. 
87 See text at n. 73, supra. 
88 See text at n. 79, supra. 
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ing, a joint venture or partnership should, in funding revenue-generating 
opportunities from its research faculty and facilities, be able to go beyond 
the activities sanctioned as related in Midwest Research Institute and IIT 
Research Institute, even if the charitable partner’s share of the revenues 
would be subject to the unrelated business income tax.*® However, how 
much further such a joint venture could go is presently an unanswerable 
question without an advance IRS ruling, and even the most aggressive 
advisor could not hope to convince the Service, under its existing view, 
to approve a general partnership for manufacturing and sales activity unless 
it accomplished some other direct educational or charitable objective.®° 

But assuming the first question now posed by the Service is answered 
affirmatively and the university can show a clear relationship between 
the partnership’s activities and the university’s exempt purposes similar 
to the relationships between exempt purposes and profit-making activities 
approved by the Service in the housing and medical areas, the second 
question to be answered in a proposed joint project is whether the part- 
nership or joint venture agreement permits the exempt organization to 
act exclusively in furtherance of its charitable purposes. This test arises 
from the Service’s concern with an asserted conflict between a general 
partner’s fiduciary obligations under state law and normal partnership 
agreements to maximize partnership profits for the benefit of all partners, 
including the for-profit limited partners, and the obligation of the charitable 
organization under the Internal Revenue Code, as perceived by the Ser- 
vice, to pursue exempt goals in its partnership activities. In an effort to 
avoid this conflict, the Service has informally endorsed the practice of 
including a provision in the partnership agreement which permits the ex- 
empt organization to act exclusively in furtherance of its exempt pur- 
poses.*’ Such a provision is more than a self-serving recital, for it does 
give the charity a contractual protection against the dissatisfied limited 
partner who might otherwise be able to maintain a successful action for 
breach of fiduciary duty should the charitable general partner not do all 
that is possible to maximize the profits of the venture. 

In this second part of its analysis, the Service does not appear to 
evaluate the reasonableness of the actual economic arrangement between 





®° See text at nn. 111-114, infra. 

* For example, a relatively small scale manufacturing and sales activity could be under- 
taken as an instructional activity for students or as a vocational training project for the handi- 
capped, but such projects are unlikely to attract the interest of private investors. Projects 
can only be undertaken on the scale necessary to fulfill exempt purposes. 

*1 Exempt Organizations Continuing Professional Education Technical Instruction Pro- 
gram for 1984, at 23. 

*2 Some have questioned whether, on public policy grounds, a court would enforce 
such a contractual denial of fiduciary duties, and some IRS officials have suggested that 
such a contractual provision may convert a nominal partnership into an association taxable 
as a corporation. See McGovern, supra n. 55, at 1266. Unfortunately, no guidance from 
the IRS is currently available to resolve the issue. 
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the charity and its partners, but instead seeks means by which potential 
conflicts of interests can be resolved in favor of the charity. In addition 
to a contractual release of the general partner from any fiduciary obliga- 
tion to act contrary to its best interests as a tax exempt organization, the 
Service has informally referred approvingly (1) to contractual provisions 
giving the exempt organization an option to purchase the assets of the 
parntership after a specific period of time or a right of first refusal to pur- 
chase those assets, (2) to legal or regulatory controls which restrict the 
partnership’s pursuit of profit, (3) to expressions of the charitable objec- 
tives to be pursued by the partnership, and (4) to arrangements involving 
other for-profit general partners which bear the fiduciary obligation to pro- 
tect the interests of the limited partners.®? 

The Service has also found other means of satisfying its concern with 
the exempt organization’s assets being at risk for the benefit of the for- 
profit limited partners. Since in the normal limited partnership a general 
partner’s entire assets are at risk for payment of all of the partnership’s 
liabilities but the limited partners are at risk only for their specific capital 
contributions, the Service is unwilling to allow the charity to ‘‘benefit’’ 
the limited partners by bearing all of the partnership’s risk of loss. The 
Service has pointed approvingly to the facts of specific ventures indicating 
that the charitable organizations is, in those cases, protected against the 
payment of partnership liabilities. Approved ‘‘insulating arrangements’’ 
have included insurance, nonrecourse debt, indemnifications, and finan- 
cial projections showing the venture is unlikely adversely to affect the 
charity economically.** By considering factors such as these, the Service 
appears to disregard the ability of the exempt organization to protect itself 
in negotiating a favorable partnership arrangement; instead, the focus of 
the Service is on removing or minimizing the potential risks of loss by 
the charity if the private investors might benefit should the charity bear 
the loss, and thereby minimizing the opportunity for a conflict of interest 
to arise. 

As noted above, the current position of the Service seemingly evolved 
from the ‘‘private benefit’’ test which allows an incidental private benefit 
to an ‘‘outsider.’’ The theory permitting an incidental private benefit to 
for-profit investors consequently suffers if ‘‘insiders’’ are participants in 
the partnership or joint venture, and the Service has pointed to the in- 
herent conflicts of interest which exist where board members of the 
charitable general partner are also limited partners.®5 The Tax Court in 





®3 See, e.g., Ltr. Rul. 8542070 (charitable general partner had a right of first refusal 
and an option to purchase the partnership’s assets after six years of operation); 

Ltr. Rul. 8344099 (limited partners’ return limited to three times their capital con- 
tribution; and 

Ltr. Rul. 8342001 (partnership's activities limited by HUD guidelines on rental rates, 
reserve requirements, and cash distributions). 

4 See, e.g.,GCM 39005 (non-recourse, federally guaranteed mortgage loan to partner- 
ship; other general partners assumed obligation to protect the interests of the limited partners). 

*5 GCM 39444 (November 13, 1985). 
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Plumstead Theatre Society made express reference to the absence of ‘‘in- 
sider’ participation in the partnership arrangement which it approved.** 
The unstated assumption underlying these concerns is that if the charitable 
organization has to make a decision in the operation of the partnership 
which would benefit the charity but have an adverse effect on the finan- 
cial fortunes of the limited partners, a limited partner who is an ‘‘insider’’ 
might use his or her influence with the charity to prevent the adverse 
impact on the limited partner. 

However, the Service has not adopted a per se prohibition on ‘‘in- 
sider’’ participation in joint investment projects. The IRS Chief Counsel’s 
Office recently dealt with the situation of an exempt organization which 
desired to participate as the general partner in a partnership to be estab- 
lished to own and lease an office building to be used by the exempt 
organization. It was expected that present and former board members and 
officers of the exempt organization would invest as limited partners in 
the partnership. The Chief Counsel’s Office required the exempt organiza- 
tion to establish an independent committee consisting of persons who were 
neither board members nor officers of the organization to monitor the 
exempt organization’s role as sole general partner and to have such other 
powers as necessary to guarantee the operations are exclusively for public 
purposes. The Chief Counsel’s Office determined that other members of 
the exempt organization could serve as members of the committee so long 
as they were not limited partners or related to limited partners.” 

Although it is unclear exactly how such a committee would function 
under state partnership laws or precisely what functions the committee 
would be expected to perform, this resolution reflects a recognition by 
the Service that the most likely candidate for investment in a charity’s 
office building are the board members and other ‘‘insiders’’. who have 
a personal ‘‘investment”’ in the charity and who have confidence that the 
charity will be able to pay the capital and operating costs of the building. 
Moreover, it is quite difficult to construct a partnership for such a real 
estate project which will provide a ‘‘market’’ rate of return to the private 
investors and at the same time provide a less costly building acquisition 
arrangement for the charity than if it had acquired the building directly, 
especially if the charity has tax-exempt financing available. Consequently, 
unrelated private investors and pension funds are often uninterested in 
such an investment, leaving related individuals as the likely source of 
capital. A similar issue may often arise in a university-directed joint 
research or development venture, not necessarily with university officers 
or trustees but more likely with the faculty members to be engaged in 
the research or development project. Wholly apart from the internal rules 
of the university in its dealings with its faculty, the Service can be ex- 
pected to demand structural arrangements to overcome the faculty 
member’s presumed temptation to further his or her own financial interests 





%¢ 74 T.C. at 1334. 
87 GCM 39444 (November 13, 1985). 
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in a decision where his or her interests conflict with those of the univer- 
sity. Direct oversight by a business or other subcommittee of non-investor 
_ trustees of the university’s operational decisions as a partner may be suf- 
ficient, or a more elaborate mechanism for daily oversight by non-investor 
officers may be necessary if faculty researchers are expected to be investors. 

Finally, as the third question in its partnership analysis, the Service 
asks whether the partnership arrangement impermissibly benefits the 
limited partners or other business or individual interests. As noted, the 
entire three-part analysis proceeds from the premise that the benefits 
received by the limited partners and other private parties must be incidental 
to the public purposes served by the partnership, and this third question 
seemingly focuses upon the extent of the potential benefit to the private 
investors, or the opportunity for an ‘‘unfair’’ or ‘unreasonably large”’ profit 
being earned by the private parties. In its evaluation of specific proposed 
ventures, the Service has been influenced by the type and magnitude of 
the charitable purpose being served and by the absence of alternatives 
_to bring about that purpose. For example, the provision of low-income 
housing is recognized as both a charitable objective and a commercial 
activity. The commercial activity—the construction and sale or rental of 
the housing—is an essential step to meeting the charitable objective. 
Although the commercial activity could be conducted by a commercial 
real estate developer, the Service has recognized the difficulty of meeting 
the objective of low-cost housing if commercial development costs have 
to be paid. Consequently, partnerships to achieve the charitable objective 
through commercial activities have been acceptable so long as the part- 
nership agreement does not ‘‘unduly’’ benefit the private investors. To 
evaluate the potential for ‘‘undue private benefit,’’ the Service at times 
has appeared to use an arm’s length standard, but current commentary 
by IRS officials indicates a view that the market reasonableness of 
negotiated financial terms is not sufficient to avoid a ‘‘private benefit’ 
problem.** If the limited partners are to receive a significant benefit in 
either absolute or relative terms, a more strict standard than arm’s length 
dealings may be required to satisfy the Service, and the evolving position 
of the Service may require certain structural economic relationships among 
the partners. 

For example, the Service has repeatedly indicated in its internal educa- 
tional materials that an undue benefit to the non-exempt partners may 
result from 


(1) Disproportionate allocations of profits and losses; 
(2) Commercially unreasonable loans made by the charity to partnership 


(e.g., loans without adequate security or interest computed at below 
prevailing rates); 





%8 See text at n. 62, supra. 
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(3) Sale or lease of land by the charity to the partnership at less than fair 
market sales or rental value; or 

(4) Inadequate compensation to the charitable organization for services 
which it renders to the partnership.** 


It may make very good economic sense to the charitable organization 
for it to agree to a disproportionate allocation of profits and losses, or 
to provide ‘‘below cost’’ loans, leases or services to the partnership in 
return for a larger portion of the potential profit or gain that it could claim 
if such arrangements are absent, but the Service is negatively disposed 
toward such arrangements even if they are reached through arm’s length 
negotiations. Similarly, in the internal legal opinion approving the part- 
nership for ownership of the building to be leased to the exempt organiza- 
tion, the Service stated that the following may be ‘‘necessary conditions 
in any partnership arrangement involving an exempt organization’’: the 
exempt organization does not guarantee repayment of the partnership’s 
indebtedness; there are no disproportionate allocations of profits and losses 
to the limited partners; and the exempt organization maintains adequate 
control over the partnership.'°° Several of these financial or managerial 
terms are typically elements of the economic ‘‘deal’’ that unrelated in- 
dividuals or institutions use in forming a partnership. Disproportionate 
allocations of profit and loss, below-market interest rate loans, contribu- 
tions of services for reduced management or other fees, and sharing of 
policy or financial decisions are typical areas of arm’s length negotiation 
between unrelated parties and many routine partnerships contain the sorts 
of economic arrangements now viewed critically by the Service if a 
charitable organization is involved. 

In the past, the Service has avoided specifying a set of necessary con- 
ditions and has, for example, allowed a disproportionate allocation of pro- 
fits and losses between the charity and the private investors.'* It has also 





9° See, e.g., n. 90, supra. 

100 GCM 39444. 

101 Ltr. Rul. 8542070 (GP, for-profit affiliate of exempt organization, received pro- 
fits/losses interest in proportion to its equity contribution until capital contributions paid 
out in cash and tax benefits, then received greater interest); 

Ltr. 8534101 (GP, for-profit affiliate of exempt organization, received 1% of profits/losses 
in proportion to its equity contribution, but 20% on termination after payment of capital 
account balances; 

Ltr. 8432013 (no losses allocated to two exempt GPs; income allocated in the following 
order: (i) main exempt GP received 20% of adjusted capital investment, (ii) for-profit LP 
received 20% of adjusted capital investment, (iii) 49% to main exempt GP, 1% to other 
exempt GP, and 50% to LPs); 

Ltr. 8301003 (GP, for-profit subsidiary of exempt organization, received 5% of pro- 
fit/losses; positive cash flow allocated in proportion to respective capital account, which 
could be nothing for GP, until capital returned and then 20% to GP); 

Ltr. 8234029 (GP, for-profit subsidiary of exempt organization, received 5% of pro- 
fits/losses in proportion to equity contribution until capital contribution paid out in cash 
and tax benefits, then 25%). 
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permitted guarantees of indebtedness,'°? no interest loans,’°? loans with 
minimal safeguards, '°* and leases of land at less than fair rental value.1°5 
Although the current policy of the Service in this area appears to eschew 
per se rules or mandated criteria for a satisfactory partnership structure, 
some arrangements approved in the past may no longer be acceptable. 
This seems likely to be the case with disproportionate allocations, ap- 
parently because of the congressional attention given to disproportionate 
allocations in related areas. For example, in the tax-exempt entity leasing 
rules of section 168(j), which apply not only to property leased to a tax- 
exempt entity but also to property leased by a partnership with both ex- 
empt and non-exempt partners, property owned by a partnership will not 
provide accelerated cost recovery (‘‘depreciation’’) deductions if the part- 
nership has both exempt and non-exempt entities as partners and if the 
partnership agreement does not provide the specified proportionate alloca- 
tion among partners of profits and losses. Similarly, the special rule of 
section 514(c)(9) allowing universities to escape taxation on a debt-financed 
real estate investment does not apply if the investment is made through 
a partnership involving non-exempt partners and the partnership does not 
require the specified proportionate allocation of profits and losses. Ser- 
vice personnel appear to be developing the view that these legislative ex- 
pressions in related areas support a requirement of proportionate alloca- 
tions in order for ‘‘undue private benefit’’ not to occur. If this evaluation 
of the Service’s current analysis is correct, it seems an unwarranted ex- 
tension of rules dealing with specific, narrow tax benefits to a very general 
concept of ‘‘incidental private benefit,’’ and the Service could significantly 
disadvantage charities if it insists upon an allocation of the type required 
for favorable tax benefits under sections 168(j) and 514(c)(9). It would be 
normal in many situations for private investors to allow a university to 
make a nominal capital contribution to a partnership and to increase the 
university’s share of profits and losses significantly after the private in- 
vestors have recovered their capital investment. To insist that the univer- 
sity not be given an increased share of partnership income during the life 
of the partnership may satisfy some theories of the proper tax treatment 
of the non-exempt partners but it certainly does nothing to protect the 
university. Hopefully, the Service will not insist upon a fixed, propor- 
tionate allocation of profits and losses as a part of its ‘‘undue private 
benefit’’ analysis. 


VI. USING A SUBSIDIARY AS THE GENERAL PARTNER 


To protect the exempt status of the charity, some have suggested ob- 
taining exempt status for a separate non-profit corporation wholly-owned 





102 Ltr. Ruls. 8534101, 8439108, 8320049, 8243212. 

103 Ltr. Rul. 8342001 (TAM). 

10¢ Ltr. Ruls. 8418129 and 8409102. 

108 Ltr. Ruls. 853410 (air rights to build top 3 floors of 7 floor medical office building); 
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or controlled by the charity, the sole function of which is to serve as a 
general partner in a general or limited partnership. Using a separate 
charitable ‘‘subsidiary’’ (meaning for this purpose a controlled corpora- 
tion) would be possible, under the Service view, only if the ‘‘subsidiary”’ 
could also preserve its exempt status under the tests described above. If 
the ‘‘parent’’ charity could have participated as a general partner itself 
without jeopardizing its exemption, a newly established, wholly-owned 
or controlled affiliate should be able to assume the role of general partner 
without having the partnership position preclude its tax exemption for 
either the parent or its subsidiary.‘°* But if it is clear that the parent 
charitable organization could itself serve as the general partner, it is not 
necessary to use a separate corporation to protect the parent’s exempt 
status. A non-profit subsidiary may be preferred for purposes of financial 
or managerial control or other non-tax reasons, but the use of a non-profit 
subsidiary merely to avoid the risk to the general partner’s exempt status 
under the partnership analysis discussed above may prove unavailing. 
Not only will the Service require an independent educational, scientific 
or charitable purpose to justify the exempt status of the subsidiary, but 
the involvement of the parent charity in funding and managing the sub- 
sidiary which normally exists will likely cause the Service to apply the 
partnership analysis to both parent and subsidiary.'°” 

Because of these concerns, some exempt organizations have chosen 
to use a for-profit subsidiary or affiliate to carry out the functions of a 
general partner rather than attempting to obtain exempt status for the sub- 
sidiary. Examples of partnerships where the Service has ruled that an 
organization does not lose its exemption because its for-profit affiliate par- 
ticipates as a general partner in a partnership with for-profit persons 
include: 


(1) A partnership to construct and operate a medical office building;'** 
(2) A partnership to build and operate a nuclear magnetic resonance 
system;'°* and 





8439108 (four years of nominal rent for land under medical office building); 8432013 (nominal 
ground lease but credit to capital account. 

106 See, e.g., Ltr. Ruls. 8545063 (low-income housing), 8534089 (home health care), 
8322129 & 8325133 (medical office building). 

107 See, e.g., EO CPE Program for 1986, at 34-35: 

Clear and convincing evidence of the subsidiary’s lack of separate existence could be 
produced, however, in situations where the parent is involved in the day-to-day manage- 
ment of the subsidiary, where the subsidiary’s Board of Directors has no independence of 
action, or where transactions between the two entities are conducted on a basis that is other- 
wise than at arm’s length. (Transactions between parent and subsidiary should be scruti- 
nized carefully from another point of view: the possibility of inurement always exists, and 
a parent-subsidiary relationship cannot function as a shield against the assertion of inurement.) 

108 Ltr. Ruls. 8547089, 8542070, 8534101, 8439108, 8301003, 8234028. 

109 Ltr. Rul. 8504060. 
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(3) A partnership to construct and operate a hospital garage.''° 


These rulings suggest that a university may comfortably use a for-profit 
subsidiary as a general partner in a joint research venture without jeopar- 
dizing the university’s exempt status under the Service’s partnership posi- 
tion. However, this conclusion seems sound only if the subsidiary is clearly 
a separate taxable entity for tax purposes. 

For example, a recent General Counsel Memorandum" dealt with 
the effect on an organization’s tax exemption of its ownership of all the 
stock of a for-profit corporation. The Service’s Office of Chief Counsel 
concluded that where (1) a corporation is organized with the bona fide 
intention that it will have some real and substantial business function 
and (2) the parent corporation does not so control the affairs of the sub- 
sidiary that it is merely an instrumentality of the parent, the separate ex- 
istence of the for-profit corporation may not generally be disregarded for 
tax purposes. 

Moreover, even establishing the for-profit subsidiary as a separate tax- 
able entity under the preceding standards may not be enough to protect 
the parent charity under the Service’s partnership position. This concern 


is illustrated by a statement in the Service’s internal educational materials 
on the subject: 


It should also be noted that the use of a wholly-owned subsidiary of the 
hospital to act as general partner will not insulate the hospital from the part- 
nership activities if the facts establish that the hospital has used its control 
over the subsidiary to benefit private individuals.*? 


Although this admonition does not expressly apply to for-profit sub- 
sidiaries, it likewise is not expressly limited to nonprofit subsidiaries, and 
the logic of the Service’s position would seemingly extend to either type 
of subsidiary entity. Consequently, where a charity considers using a 
wholly-owned subsidiary to serve as a general partner in a joint research 
project with industry or individuals, it should have some reasons other 
than an assumed automatic protection of the parent’s exempt status for 
choosing a taxable rather than tax-exempt subsidiary. 

In most cases in which non-tax factors favor using a separate entity 
and the arrangement can protect the ‘‘parent’s’’ exempt status, the use 
of a tax-exempt subsidiary may be favored because the use of a for-profit, 
taxable subsidiary would likely increase the tax costs of the revenue- 





"10 Ltr. Rul. 8243212. Also Compare Ltr. Rul. 7820058, exempt organization’s participa- 
tion as a general partner in a partnership to own and operate an apartment complex for 
low income senior citizens would jeopardize the organization's tax exemption, with Ltr. 
Rul. 7820057, tax exemption of parent of exempt organization above is not jeopardized by 
subsidiary’s acting as a general partner. 

111 GCM 39326 (January 17, 1985). 

112 See note 90, supra at 23. 
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generating activity. The taxable subsidiary would, of course, be subject 
to the normal corporate income tax on its share of the partnershp income. 
In addition, section 512(b)(13) may subject to unrelated business income 
tax any interest, annuities, royalties and rents paid to the charitable parent 
organization by the taxable subsidiary, whereas the same would not be 
true for similar types of payments from an exempt subsidiary. Thus, the 
choice of the tax status for a subsidiary to serve as a general partner re- 
quires more than a simplistic belief that the taxable subsidiary resolves 
all concerns for the parent’s tax-exempt status. 


VII. UNRELATED BUSINESS INCOME CONSEQUENCES 
OF PARTNERSHIP ACTIVITIES 


The fact that a university may be able to engage in a partnership or 
joint venture with private investors without jeopardizing its exempt status 
does not necessarily mean that any net income of the partnership allocated 
to the university will be free from federal income tax. As a general premise, 
the partnership income should not be taxable as unrelated business in- 
come if the trade or business of the partnership is substantially related 
to the university’s exempt functions. 

As discussed above, in most cases which can pass the Service’s three- 
part test, the partnership activity will be related for both basic exemption 
and unrelated business income tax purposes. The partnership income 
allocated to the university will be ‘‘related’’ if the income was produced 
by a related activity conducted by the partnership. In other words, the 
character of the partnership activity attaches to the partnership income 
which ‘‘flows through’’ to the exempt partners, and the university’s share 
of the partnership’s income will not be unrelated business income even 
though the income was directly produced by the partnership’s activities 
and not the university’s own activities. 

If, however, the income at the partnership level was not related for 
purposes of the unrelated business income tax provisions, the university 
is treated as earning its share of all items of partnership gross income 
and each item is tested separately in determining whether the organiza- 
tion has unrelated business income.'** Thus, interest, dividends, royalties, 
and capital gains which are received by the partnership and which were 
not produced by debt incurred by the partnership generally will not be 
subject to tax, but the proceeds from a partnership’s conduct of an 
unrelated active business generally will be taxable when allocated to the 
exempt partner. 

These unrelated business tax issues are not confined to the concep- 
tual possibility discussed above’’* that a university may successfully 
assume a general partner’s role in a venture which is sufficiently related 
to avoid jeopardizing the university’s exempt status but which is not related 





113 Section 512(c). 
114 See text at nn. 86-88, supra. 
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for purposes of the unrelated business income definitions. In such a univer- 
sity as general partner situation, even though the partnership did not 
jeopardize the university’s exempt status, the university would generally 
be subject to the unrelated business tax on its partnership earnings. More 
importantly, a university could find itself with unrelated partnership in- 
come if it were a limited partner, for there is no distinction between general 
and limited partners for purposes of the unrelated business income rule.1*5 

Consequently, if a university seeks to pursue a joint venture or part- 
nership but to avoid the general partner problem by serving as a limited 
rather than general partner, it nevertheless must consider the issue of the 
taxation of the partnership income it expects to receive. University limited 
partners in, for example, unrelated real estate partnerships producing ‘‘ac- 
tive business’’ income rather than ‘‘passive rental’’ income will have tax- 
able partnership income, but if the limited partnership pursues research 
and development activities of the type deemed related to the exempt pur- 
poses of the university limited partner, the university’s income from that 
partnership will not be taxable to the university, even if the partnership 
used borrowed funds to conduct the work. Similarly, partnership income 
from research which is not related but which is protected by the section 
512(b)(7) governmental research exemption should not be taxable. Even 
though the research is conducted by a partnership rather than the univer- 
sity itself, the section 512(b)(7) exemption focuses upon the sponsor of 
the research rather than the party conducting the research, and the 
character of the income as that derived from a governmental sponsor should 
“flow through’’ to the university. 

On the other hand, it is not obvious that the section 512(b)(8) exemp- 
tion for income from unrelated research performed by a university will 
protect the same type of income ‘‘passed through’”’ to a university by a 
partnership, since the research would be performed by the partnership 
rather than by the university. The special statutory rules for partnerships 
involving exempt organizations provide that the ‘‘exceptions, additions 
and limitations contained in subsection (b)’’ of section 512 apply in com- 
puting the unrelated business income of the exempt partner.’1* So a 
reasonable case can be made for exempting a university’s partner’s in- 
come by applying Section 512(b)(8) to the income received from the part- 
nership. On the other hand, if the university partner is a limited partner 
and if the normal state law prohibition on a limited partner’s participa- 
tion in the management of a limited partnership prevents the university 
from involving its personnel in the research policy decisions, a sound 
argument for denying the exemption may exist. Should this factually 
unlikely issue arise, the Service can be expected to use its ‘‘facts and cir- 
cumstances”’ approach to resolve the issue, and if the university faculty 
are significant participants in the research project, even though they do 
not manage partnership financial affairs, the research income should not 
be taxable. 


118 Rev. Rul. 79-22, 1979-2 C.B. 236. 
116 Section 512(c). 
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VIII. CONCLUSION 


Under current federal tax laws as interpreted and applied by the Ser- 
vice and the courts, colleges and universities have substantial freedom 
to avoid the imposition of the unrelated business income tax on the 
revenues from research and development activities. The decisions in the 
IIT Research Institute and Midwest Research Institute cases, along with 
a substantial body of adminisirative rulings by the Service, illustrate that 
exempt organizations will be the most successful in demonstrating the 
exempt nature of their research and development income when projects 
are evaluated before they are undertaken on the basis of their contribu- 
tion to the entity’s mission rather than simply on their financial return. 

These cases and rulings together suggest a sound strategy for minimiz- 
ing unrelated business income tax on projects which are solely those of 
the college or university. Different projects are undertaken for different 
reasons. If projects are analyzed and are rejected or undertaken after careful 
consideration of the entity’s goals, there is little likelihood that tax will 
be imposed if a substantial relationship can be shown. Further, the goal 
does not have to be the same for all projects. Some projects further the 
research interests, and some the educational or charitable interests of the 
university. Careful recordkeeping to segregate the projects which are under- 
taken only to defray costs will help minimize tax liability. 

If a private college or university wishes to move beyond the tradi- 
tional research contract activity into joint research projects with industry 
or individuals, it has more to evaluate than the possible taxation of the 
income from the research activity or product; it must protect its basic tax 
exempt status. To do so, the university must be prepared to demonstrate 
to the Internal Revenue Service that the partnership or joint venture will 
engage in activities that are related to the educational, scientific or 
charitable purposes of the university, that the contracts creating the part- 
nership or joint venture will enable the university to act solely to further 
its exempt purposes, and that the potential financial benefits to the business 
or individual partners are not ‘‘excessive.’’ Unless and until specific ap- 
proval is provided by the Service, a nongovernmental university should 
not undertake a general partner’s role in a joint research project if the 
specific research work is not demonstrably related to the university’s ex- 
empt functions or if the research project will extend to the manufacture 
and sale of research products in a commercial manner. 














MALPRACTICE ISSUES IN 
THE ACADEMIC MEDICAL CENTER 


BEN A. RICH* 


I. INTRODUCTION 


Depending upon to whom one speaks or which articles one reads, 
the United States is currently in the throes of a continuation of the first, 
or a second and still more serious medical malpractice crisis.‘ Despite 
the vast quantity of articles, speeches, and discussion on the origin, nature, 
extent, and probable effects of that crisis, virtually nothing has been written 
regarding its impact upon that unique national resource, the academic 
medical center. The objective of this article is to consider several of the 
most critical issues that confront academic medical centers, their faculty, 
residents, and students, as a result of the astronomical growth of both 
the number of medical malpractice suits and the size of judgments in these 
cases. In doing so, it should be pointed out that only a small percentage 
of the reported cases that involve academic medical centers and their staff 
actually turn on, and therefore include any detailed analysis of, the unique 
aspects of the clinical practice of medicine within such centers. Therefore, 
the observations, opinions, and conclusions in this article must be those 
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of the author, with all of the qualifications and limitations attendant 
thereto. 

The Article is divided into three broad subject matter areas: 1. The 
standards of care applicable to health care practitioners in the academic 
medical center; 2. Special problems of patient care delivery in the academic 
medical center; 3. The special status of public academic medical centers. 
Within these general areas there will be analysis of the unique problems 
possed by informed consent to patient care, relations with affiliated in- 
stitutions, and the private versus non-private status of the patients of the 
medical faculty. 


II. STANDARDS OF CARE APPLICABLE TO 
HEALTH CARE PRACTITONERS IN THE 
ACADEMIC MEDICAL CENTER 


One of the most critical issues in any medical malpractice case is 
whether or not there has been a departure by the defendant from the ap- 
plicable standard of care.2 Consequently, it is essential to both the defense 
of an existing medical malpractice suit and to the prevention of future 
claims that the standard of care for all physicians and physicians-in- 
training be clearly established. One unmistakable trend in the law is a 
shift from a local to a national standard of care. The significance of this 


trend is that an expert witness need no longer demonstrate familiarity 
with that which constitutes customary practice for local physicians. Rather, 
under a national standard, the witness need only demonstrate familiarity 
through training or experience or both with the accepted practice among 
physicians confronting the same situation at the same time in similar 
settings.* 


A. Faculty Physicians 


Since most faculty physicians at academic medical centers are board 
eligible, if not board certified, in one or more of the fifty-five’ recognized 
medical specialties, the logic of applying a national standard of care is 
inescapable. Board certification indicates that the individual has passed 
a national qualifying examination. In order to be eligible to sit for these 
exams, physicians must successfully complete an accredited residency 
training program in that specialty. Therefore, faculty physicians are so 
inextricably bound up with the national standards for medical specialties 
that it is virtually beyond dispute that their performance in the clinical 
care of patients can and should be judged in that manner.® 





2 1D. LoutsEL, & H. WILLIAMS, MEDICAL MALPRACTICE §8.04 (1985). 

3 Id. at §8.06. 

4 LeBlanc v. Lentini, 82 Mich. App. 5, 266 N.W.2d 643 (1978). 

5 AMERICAN MEDICAL ASSOCIATION, DIRECTORY OF RESIDENCY TRAINING PROGRAMS, at 2 
(1984-85). 

6 Cases definitively applying a national standard to specialists include: Moultrie v. 
Medical Univ. of S. C., 280 S.C. 159, 311 S.E.2d 730 (1984); Cronic v. Pyburn, .170 Ga. 
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Court decisions may apply a national standard without actually using 
the terminology. For example, a recent survey’ reported that twenty-three 
jurisdictions apply what is referred to as a ‘‘similar circumstances’”’ rule, 
which could produce the same result as a ‘‘national standard’”’ rule, while 
only six actually declared the standard applicable to specialists to be a 
‘“‘national standard.”’ 

As a practical matter, faculty physicians should be aware of, and 
therefore conform their teaching and clinical practice to, a national stan- 
dard. Deviations from such a standard should be extremely rare and well 
justified by extenuating circumstances. 


B. Housestaff 


There is a wide divergence among courts and jurisdictions on the 
subject of the applicable standard of care for residents. At least one case 
seems to suggest a special standard for interns and residents, although 
this case represents a minority view. In that case, Rush v. Akron General 
Hospital,* an intern working in the emergency room, who was licensed 
to practice medicine in Wisconsin but not in Ohio, was alleged to have 
been negligent in failing to remove some glass from a patient’s wound 
prior to closing it. Expert testimony at trial came from a physician with 
significant experience. The court made the following statements on the 
issue of the standard of care: 


It would be unreasonable to exact from an intern, doing emergency work 
in a hospital, that high degree of skill which is impliedly possessed by a 
physician and surgeon in the general practice of his profession, with an ex- 
tensive and constant practice in the hospitals and the community. 

What is required in the case of an intern is that he shall possess such 
skill and use such care and diligence in the handling of emergency cases 
as capable medical college graduates serving hospitals as interns ordinarily 
possess under similar circumstances, having regard to the same or similar 
localities and the opportunities they afford for keeping abreast with the ad- 
vances in medical and surgical knowledge and science.® 


The above language is actually dictum, since the Court held that the 
evidence failed to show that the intern had not met the higher standard 
applicable to experienced physicians. The Court also ruled that the plain- 
tiff had failed to prove a causal connection between the failure of the in- 
tern to call the attending physician—a violation of the hospital’s policy— 
and the plaintiff’s injury. 

In McBride v. United States,‘° however, a standard of more general 
applicability was stated. The appellate court remanded a case in which 
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® Id. at 295, 171 N.E.2d at 381. 
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it appeared that the trial court had applied a special standard of care for 
the resident. A resident on duty at a military hospital emergency room 
misinterpreted an electrocardiogram and allowed the patient to return 
home, where he died shortly thereafter. At trial the plaintiff's expert 
testified that a general practitioner would have accurately interpreted the 
EKG as abnormal, while the defendant’s expert, the military hospital’s 
chief of cardiology, testified that the majority of interns and residents 
would not have recognized the abnormal tracings. 

On the standard of care issue the court stated: 


. . . (the patient) had the right to expect the quality of care usually found 
in the medical community and the hospital was obliged to provide a physi- 
cian who could meet that standard. If the hospital staff had reason to believe 
its interns and residents could not reasonably be expected to discern subtle 
abnormalities in electrocardiogram tracings, it should not have permitted 
them to make unaided electrocardiogram analyses." 


This higher standard of care was applied in Pratt v. Stein,‘ one of 
a number of cases holding a resident to the standard of care of a specialist. 
In this case a resident of Albert Einstein Medical College assisted two or- 
thopedic surgeons in performing a laminectomy, discectomy and inter- 
body fusion of lumbar vertebrae. The plaintiff brought suit for damages 
arising out of post-operative complications. An eleven week trial resulted 
in a verdict for the plaintiff in excess of a million dollars. 

In addressing the standard of care applicable to the resident, the court 
held that the trial judge had erred in applying an ‘‘ordinary physician’’ 
standard. If a resident is acting within a field of specialization, he should 
be held to the standard of specialist in that field. In justifying its ruling, 
the court stated: 


(Application of the higher standard) reflects . . . the reality . . . that the 
vast majority of day-to-day treatment is rendered by residents employed by 
the hospital. It belies logic to assert that a resident authorized to practice 
his specialty on patients requiring and expecting the services of a specialist 
should, for some inexplicable reason, be judged against the standard used 
to appraise the reasonableness of a non-specialist’s conduct. 


Given the age on the Rush opinion and the trend suggested by the 
other cases, it would be reasonable to assume that residents will be held 
to the same standard of care as other physicians practicing in a particular 
medical specialty. One of the reasons why courts have not been particularly 
hesitant to impose a higher standard of care on such persons is that, 
regardless of its basis in fact, the courts assume a high level of direct super- 





"1 Td. 

12 Pratt v. Stein, 298 Pa. Super. 92, 444 A.2d 674 (1982). 

13 Id. at 708. See also: Valetine v. Kaiser Found. Hosp., 194 Cal. App. 2d 282, 15 
Cal. Rptr. 26 (1961) which held an ob-gyn resident to the standard of a specialist in ob-gyn. 
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vision by attending physicians.‘* Another reason is that the specializa- 
tion process of a residency program is viewed as indistinguishable from 
holding oneself out as a specialist, at least from the perspective of a pa- 
tient receiving care at the hands of the participants in such a program. 

The application of the higher standard of care may well have a chill- 
ing effect upon residency programs. A ‘‘Hobson’s Choice’’ is presented 
between minimizing the potential malpactice exposure of the residency 
program on the one hand, and maximizing the ability of residents to take 
on more advanced patient care responsibilities on the other. Striking a 
reasonable compromise between these two conflicting concerns is a dif- 
ficult but necessary policy determination for administrators of academic 
medical centers. 


C. Medical Students 


No reported cases have been found which discuss a special standard 
of care for medical students. Because the patient care activities of students 
are (or at least should be) so limited and so closely supervised by residents 
and faculty, it is not surprising that historically students have rarely been 
named as individual defendants, and that their negligence is readily im- 
puted to those licensed physicians who are actually responsible for the 
care and treatment of the patient. In the absence of any clear line of cases, 
caution would dictate that the patient care activities of medical students 
be carefully supervised by the physician whose level of expertise is likely 
to be the benchmark for standard of care determinations. There is simply 
no basis upon which to assume that some lower standard of care will be 
judicially established for the patient care activities of medical students 
who hold neither a degree nor any state licensure.'5 


III. SPECIAL PROBLEMS OF PATIENT CARE DELIVERY 
IN THE ACADEMIC MEDICAL CENTER 


A. Perils of the Team Approach 


The ‘‘team’’ approach to patient care is a vehicle which can produce 
a range of outcomes in individual cases from the sublime to the ridiculous. 
Obviously the ‘‘sublime’’ results are the stuff of human interest stories 
in the popular press or analysis in the medical literature, but certainly 
not the basis for litigation. For an example of the other extreme, consider 





14 See infra notes 34-58 and accompanying text. 

18 Kapp, Legal Implications of Clinical Supervision of Medical Students and Residents, 
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The Role of the Student Ward In The Medical Clerkships, 60 J. MED. Ep. 526 (1985); J. Michener 
& G. Parkerson, Development and Modification of a Required Family Practice Clerkship, 
60 J. MED. Ep. 766 (1985). 
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the vintage case of Inderbitzen v. Lane Hospital.'* Plaintiff entered this 
teaching hospital operated by Stanford University for delivery of a child. 
She was shown to a room where she was undressed and examined by 
a young man she understood to be a medical student. When she asked 
for a physician, the young man left and returned with an older man who 
performed a rectal and vaginal examination after taking his hands from 
his pockets, without washing them or utilizing sterile gloves. The younger 
man then performed the same exam. 

The plaintiff was thereafter transported to a delivery room where she 
was allegedly examined more than once by each of from ten to twelve 
young men she believed to be students. Plaintiff screamed and protested 
during these examinations, to which the young men responded by laughing 
and admonishing the plaintiff to shut up. 

Two months later plaintiff was examined by a physician and found 
to have a tear in her uterus which was infected and discharging. Plain- 
tiff’s action against the hospital was nonsuited by the trial court at the 
close of her evidence, and she appealed. The appellate court reversed the 
trial court, holding that the plaintiff had presented a case for the jury of 
assault and battery and medical malpractice. 

What is surprising is that the legal research for this article did not 
produce other cases in a similar vein, since at least two studies by medical 
sociologists writing from thirty to thirty-five years after Inderbitzen reveal 
that such a callous approach to patient care is not necessarily a thing of 
the past. Consider the following excerpt from one such study: 


An entire team, and interns and students in particular, may exchange jokes, 
quips, and code phrases within the patient’s hearing, clown around with 
his lab results, or make disparaging remarks about their colleagues on other 
services. Seldom if ever is a doctor reprimanded or even corrected for 
boisterous or distasteful behavior or for personal remarks, often because those 
who might correct him are occupied with other concerns, or are themselves 
unaware of the effect of such behavior on patients, sometimes perhaps simply 
because they understand and sympathize with the need to let off steam. 
Field Notes: Surgery. Mr. Yonderman, a dwarf, has finally been 
scheduled for surgery tomorrow morning. All during rounds Morton 
and Cummins (interns) have been calling out ‘“‘The dwarf at eight!’’ 
as a sort of catch-phrase, very loudly and with much laughter. Can’t 
help wondering what people who heard that were thinking. They are 
acutally very courteous to this patient, but I doubt he’d appreciate being 
used in this fashion, and wonder whether other patients suspect that 
their own privacies are similarly disregarded. In the Post-Op Recovery 
room, James and Andrews working very intently over Mr. Roberts while 
Cummins, Morton and Rusty Placer (student) chat at the foot of the 
bed. Mr. Roberts probably can’t hear them, but a female patient in 
the next bed in awake and up on one elbow, obviously listening. The 
operating schedule has come unglued, and they are wondering when 
Mr. Younderman will be done. Rusty asks, ‘‘What will you do about 





18 Inderbitzen v. Lane Hospital, 124 Cal. App. 462, 12 P.2d 744 (1932). 








MALPRACTICE ISSUES 


the dwarf?’’ Cummins responds very loudly, ‘‘Let the dwarf die!’’ The 
listening patient gasps, lies down quickly, and closes her eyes. Rusty 
turns to me laughingly and says, ‘‘Write that down.’’ Andrews and 
oom seem not to have heard this exchange; at least, nothing is said 
about it.1” 


A second, and slightly earlier, study** adds still further credence to 
the proposition that although the overall standard of care in academic 
medical centers may be higher, and therefore less likely to produce the 
bad result that is the first step toward a medical malpractice claim, the 
manner in which that care is sometimes delivered is the most likely to 
produce a disgruntled, and thereby potentially litigious patient. For ex- 
ample, three-fourths of the interns at a community hospital, but none at 
the university hospital, attached significance to the ability to establish 
rapport with patients.'® 

The ‘‘team”’ approach to patient care is perhaps most classically illus- 
trated by the phenomenon known as “‘rounds.’’ During rounds the attend- 
ing physician, accompanied by residents in various years of their program, 
and perhaps a senior medical student, review the current status of their 
patients by traveling en masse from one room to another in the teaching 
hospital. One of the medical sociologists observes: 


Nowhere is the abject disparity between the perceptions and priorities of 
patients and physicians at a teaching hospital more apparent than rounds. 
Patients interviewed during this study defined rounds strictly as a visit to 
them, generating uniform expectations that they would be greeted by those 
who entered their rooms, spoken to rather than about, and afforded a 
reasonable opportunity to speak with these medical visitors. In other words 
the patients perceived rounds as being for their benefit, not the physicians’. 
Quite naturally, therefore, they judge rounds more harshly than any other 
aspect of their hospital stay.?° 


Rounds are simply the most blatant example of what appears to be 
a very narrow, scientific, impersonal approach to patient care that is a 
chronic phenomenon in too many academic medical centers. Cecilia 
Roberts, in her sociological study, describes it this way: 


In answer to the question: ‘‘What is a patient?’’ the composite response of 
the physician could be characterized as one of non-personhood. A patient 
had no relevant past beyond his medical history and no relevant future beyond 
discharge. His only personal attributes were age, sex, physiology, and an 
intelligence level usually assumed to be quite low.?' 





17 Cecitia M. RoBerts, DOCTOR AND PATIENT IN THE TEACHING HospPitaL, at 48 (1977). 
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19 Id. at 184. 

20 ROBERTS, supra note 17, at 50-51. 

21 Id. at 74. 








156 JOURNAL OF COLLEGE AND UNIVERSITY LAW Vol. 13, No. 2 


The relevance of this inadequate physician-patient relationship to the 
medical malpractice status of academic medical centers, if not abundantly 
clear, is illuminated by Dr. Lewis Thomas, Chancellor of the Memorial 
Sloan-Kettering Cancer Center, in a recent book.?? He attempts to explain 
why forty years ago, when physicians could do so little for patients, 
medical malpractice claims were rare while today, when physicians can 
do so much for patients, medical malpractice claims are rampant. Distilled 
to its essence, Dr. Thomas suggests that the root of the problem is the 
demise of a sound and solid physician-patient relationship. Too many 
physicians, particularly in large university-related medical centers, treat 
diseases, not patients. They practice, in other words, highly technical, 
dehumanized medicine. 

The malpractice consequences of this type of practice are now beyond 
debate. A 1973 Department of Health, Education and Welfare commis- 
sion report on medical malpractice found a wide concensus among physi- 
cians that poor communication between physician and patient is the most 
common cause of malpractice suits.?% 

It is an invalid and unacceptable defense to suggest that ‘‘the system’’ 
requires the types of abysmal physician-patient relationship the preceding 
studies prove and candid professionals concede constitutes the norm in 
large teaching hospitals. Professor Judah Folkman of the Harvard Medical 
School has observed this distinction between what is and what should be: 


The idea that for each patient one physician should have constant respon- 
sibility seems self-evident; yet, its actual practice is confounded by almost 
every tradition established in our modern medical centers.?4 


Professors Lewis and Sheps, in their recent book on the problems of 
academic medical centers, make the following observation: 


The fixation on the disease concept of illness in biological terms only is 
an inadequate, inappropriate, and skewed preparation for the care of most 
patients in the community . . . Illness cannot be viewed as nothing more 
than deranged biomedical function.?5 


It is only, in this author’s viewpoint, because of the historical im- 
pediments to recovery (governmental immunities) and relatively low level 
of sophistication of much of the patient population of academic medical 
centers that such institutions have not yet seen a far greater medical 
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malpractice crisis. As the level of consumer consciousness and access to 
attorneys of the average patient increases, the powder keg created by poor 
physician-patient rapport in teaching hospitals can be expected to 
dramatically increase the likelihood of litigation in every case with a less- 
than-satisfactory result. 


B. Telling The Players Without A Program 


In a 1982 edition of the Hastings Center Report two professors analyze 
a hypothetical situation in which a medical student struggles with the 
dilemma of whether or not to correct a patient’s misapprehension that 
he is an experienced physician.?* The residents have already advised the 
student to introduce himself as ‘‘Doctor’’ so as not to frighten patients 
unnecessarily. Dr. Dworkin’s response to the question of what the stu- 
dent should do is unequivocal. Whether or not a particular patient raises 
the issue on his own initiative, there is an ethical duty on the part of 
a student to acknowledge in the hypothetical situation that he is not a 
doctor, that he has not performed the procedure before that he will be 
participating in, and that he is not well-informed on its side-effects. There 
is good reason to believe, however, that the prevailing practice is what 
may be characterized as ‘‘benevolent deception.’’?” 

The case law that has developed clearly indicates that such a practice 
is not only passively as well as actively dishonest and unethical, but also 
constitutes a basis for civil liability. In the recent case of Bloskas v. 
Murray,?* the Colorado Supreme Court held that when a physician told 
a patient that he had previously participated in ankle replacement surgery 
when in fact he had not, there was sufficient basis upon which a jury 
could conclude that the physician had negligently misrepresented facts 
which, although extrinsic to the duty to disclose under informed con- 
sent, nevertheless influence a patient’s decision about treatment and 
therefore constitutes an actionable wrong. 

Cases decided on the theory of lack of informed consent demonstrate 
that consent is given to a particular procedure performed by a particular 
physician. General authorizations in consent forms such as ‘‘Dr Smith 
and his associates’’ will not necessarily insulate a physician from a claim 
for battery or misrepresentation if some physician unknown to the pa- 
tient actually performs the procedure. In a recent New Jersey case,?® for 
example, a patient consented to the removal of kidney stones by a physi- 





26 Note, The Student Doctor and a Wary Patient (Comentaries by G. Dworkin & E. 
Cassell), 12 Hastincs Ctr. REP. 27, 28 (Feb. 1982). 

27 ROBERTS, supra note 17, at 113-14, where the author suggests that unless directly 
confronted by a patient, the student or resident should simply refer to himself as ‘‘doctor’’ 
and allow the patient to assume he is qualified to do whatever he is doing. 

28 Blaskas v. Murray, 646 P.2d 907 (Colo. 1982). 

2® Perna v. Pirozzi, 92 N.J. 446, 457 A.2d 431 (1983). 
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cian who was a part of a group practice. The physician did not advise 
his patient that the group treated all patients collectively. Unbeknownst 
to the patient, another member of the group removed the kidney stones, 
while the physician named on the consent form was not even present. 
In holding that such conduct could be found to constitute medical malprac- 
tice, the court referred extensively in its opinion to statements by the 
American Medical Association and the American College of Surgeons that 
it is unethical to mislead a patient as to the identity of the physician who 
is to provide treatment.*° 

The fact that it may be common practice in teaching hospitals to have 
attending physicians and senior residents deciding, independently of any 
discussion with or consent by the patient, who will perform a particular 
procedure and to what extent junior residents or medical students will 
participate is no assurance whatsoever that such a custom will not be held 
to be malpractice by the courts. Similarly, judges or juries are not likely 
to be sympathetic to the argument that a patient in a teaching hospital 
may be presumed to know of and assent to these practices. Rather, courts 
are likely to find that a patient’s right to pertinent information is so severely 
compromised thereby that it will not be held to be within a standard of 
care that will insulate the profession from liability. 

Some states have specific statutes that deal with these situations. Ex- 
amples include New York, Minnesota, and Massachusetts: 


1. N.Y. Epucation Law §6513 (McKinney Supp. 1984): 

(1) Anyone not authorized to use a professional title regulated by this 
title, and who uses such professional title, shall be guilty of a class 
A misdemeanor. 

(2) Anyone who knowingly aids or abets three or more persons not 
authorized to use a professional title regulated by this title, to use 
such professional title, or knowingly employs three or more per- 
sons not authorized to use a professional title regulated by this title, 
who use such professional title in the course of such employment, 
shall be guilty of a class E felony. 





30 Id. at 463, 457 A.2d at 440 n.3 (quoting JupICIAL COUNCIL OF THE AMERICAN MEDICAL 
Ass’N, Op. 8.12 (1982)); AMERICAN COLLEGE OF SURGEONS, STATEMENT ON PRINCIPLES, § I.A. 
(June 1981)). But see Grubb v. Albert Einstein Med. Center, 255 Pa. Super. 381, 387 A.2d 
480 (1978), where the court found no informed consent problem when the attending physician 
assured the patient that he would be supervising a third year resident who would perform 
the procedure, while in fact, another physician supervised, and the attending physician 
was not present. 

31 See Pugsley v. Privette, 220 Va. 892, 263 S.E.2d 69 (1980) in which a patient insisted 
that her gynecologist be present during the performace of a laparotomy by a surgeon. Despite 
a signed consent form, the surgeon was held liable for operating without a valid consent 
because the gynecologist was not, in fact, present. During the procedure the ureter was nicked, 
resulting in a fistula. It does not require a fertile imagination to develop numerous hypotheical 
situations in which attending physicians, whom patients expect to be performing an in- 
vasive procedure, are not even present when the same is performed. 
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2. MINN. STAT. ANN. §144.651 (West Supp. 1984): 

Subd 7 Patients and residents shall have or be given in writing, the 
name, business address, telephone number, or specialty, if any, 
of the physician responsible for coordination of their care. In 
cases where it is medically inadvisable, as documented by the 
attending phyisican in a patient’s or resident’s care record, the 
information shall be given to the patient’s or resident’s guardian 
or other person designated by the patient or resident as his 
or her representative. 

Subd 8 Patients and residents who receive services from an outside 
provider are entitled, upon request, to be told the identity of 
the provider. 

Mass. ANN. Law CH. 111 §70E (Michie/Law Co-op Supp. 1984) 

Every patient or resident of a facility shall have the right: 

(h) to refuse to be examined, observed or treated by students 
or any other facility staff without jeopardizing access to 
psychiatric, psychological, or other medical care and attention; 

Every patient or resident of a facility shall be provided by the physician 

in the facility the right: 

(a) to informed consent to the extent provided by law; 

(b) to refuse to be examined, observed, or treated by students 
or any other facility staff without jeopardizing access to 
psychiatric, psychological or other medical care and attention; 


Massachusetts Board of Registration in Medicine Rules and Regula- 


tions VI.3 (1977) makes it the responsibility of the physician supervising 
a medical student to assure that the student’s status is clearly indicated 
to the patient.*? One of the few attorneys who has authored an article on 
this subject make the following recommendations to academic medical 
centers: ‘ 


1. Clinical departments should draft and enforce guidelines by which the 
faculty will supervise residents and students. 

2. All students and residents should be required to wear nametags indicating 
their position and to introduce themselves to patients and family members 
only by their correct title. 

Greater attention must be given to quality control and discipline in the 
patient care activities of students and residents. 

Students and residents should be recognized as trainees and hence an 
extension of, not a substitute for, the patient care activities of the faculty. 


In the final analysis, an uncommon amount of consideration must 
be given by the physicians and administrators in academic medical centers 
to the dynamics of patient care delivery in this unique institution. While 
the sole purpose of medical care in the traditional setting is to diagnose 
and treat a patient’s condition, the additional objectives of training new 
health care practitioners and conducting meaningful medical research enter 





32 Knapp, supra note 15, at 298. 
33 Id. at 294. 
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the picture and impact dramatically upon the physician-patient relation- 
ship within the teaching institution. The actual or potential patient 
dissatisfaction generated by inartful efforts to balance these three activities 
have been well documented in the discussion above. The serious poten- 
tial for avoidable medical situations should be clear. 

At the first moment that a physician-patient relationship is established 
within an academic medical center, the educational process by which the 
patient is oriented and acclimated to the unique aspects of such an in- 
stitution should begin. The patient’s acceptance of and consent to, if not 
enthusiasm for, the team approach to his or her care and treatment should 
be obtained early and renewed at regular and appropriate intervals. When 
rotations of key personnel on the team result in the departure of familiar 
faces and the arrival of unfamiliar faces, notice and explanation are the 
reasonable entitlement of each patient. Extreme caution should be taken 
so that patients do not receive conflicting information from different 
members of the team about any significant aspect of care. Last, but by 
no means least, the attending physician must assiduously avoid com- 
promising the primary physician-patient relationship, which is always 
that physician’s responsibility, by over-delegating treatment decisions and 
tasks to residents. For purposes of avoiding medical malpractice cases, 
the educational objectives must always be secondary to sound patient 
care.4 





34 The following excerpts from the type of written policy which should be adopted 
and enforced in all academic medical centers: 

POLICY STATEMENT: It shall be the policy of the University of Michigan Hospitals 
that an attending physician be assigned for each admission and ambulatory visit to exercise 
full personal control over the care rendered to each patient at UM Hospitals. POLICY PURPOSE: 
It is essential for quality of patient care and patient satisfaction, that an attending physician 
render sufficient personal and identifiable medical services to provide continuity, coordina- 
tion and control of patient care. Quality education programs also require the attending physi- 
cian’s active involvement in the supervision and training of residents and medical students. 
The purpose of this policy is to develop protocols for attending physician care to meet quality 
patient care and educational standards and to fulfill Federal reimbursement requirements. 
DEFINITIONS—Critical Stages of Treatment—for purposes of this policy, the following stages 
of treatment: a. confirmation or revision of the patient’s diagnosis; b. decision to recom- 
mend and to perform a major surgical procedure; c. decision to recommend and to perform 
a complex medical procedure or prescribe a medication with potentially serious side effects; 
d. decision to discharge the patient (Medical Staff Bylaws, Rules and Regulations). Direct 
Supervision—the attending physician is in the immediate area of the patient and is not other- 
wise occupied so as to prevent his/her involvement in the procedure or care of the patient, 
should that be necessary. POLICY STANDARDS—Inpatient Hospitalization . . . A. The pa- 
tient shall be informed of the identity of the physician(s) primarily responsible for his or 
her care and the mechanism for contacting the attending physician or the individual designated 
to provide coverage in the absence of the attending physician. B. The following involve- 
ment is required of the attending physician: 1. Accountability for the patient's care throughout 
the period of hospitalization (Medical Staff Bylaws, Rules and Regulations Article III, Sec- 
tion 3, B.); 2. Direct involvement in patient care, sufficient to provide reasonable continuity 
to that care; 3. To see the patient personally at reasonable intervals; 4. Supervision of each 
patient’s care according to his or her particular needs and the skill of the trainee. At a 
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C. The Duty to Supervise Health Care Practitioner’s-in-Training 


Implicit in the team approach to patient care is that higher ranking 
members of the team provide the necessary and proper supervision of the 
activities of those whose training or experience is more limited. The nature 
and extent of the supervision required can be a critical issue in a medical 
malpractice lawsuit.** The issue most often arises in the context of residents 
performing medical acts independently of the attending physician. 
However, before discussing particular cases that focus on that issue, it 
may be helpful to briefly consider the trend toward holding hospitals, 
rather than physicians only, responsible for appropriate supervision, refer- 
ral and consultation. 

The trend has come to be described as ‘‘corporate negligence,’’ and 
the seminal case cited for the proposition is Darling v. Charleston Com- 
munity Memorial #~s;:/tal.3¢ In that case, the court held that a hospital 
could be independently liable for the failure to properly treat the patient’s 
broken leg. Darling and many of its progeny involve medical treatment 
rendered in an emergency room, often by a resident. For example, in Scott 
v. Brookdale Hospital Center,” the decedent was seen in the emergency 
room by an intern for an incapacitating headache. The intern made a 
diagnosis of gastroenteritis and the patient was sent home. One month 
later the patient blacked out and was rushed back to the hospital only 





minimum, the following conditions must be met: a) review and authenticate the history, 
physical and admission tests, preliminary diagnoses and preoperative note when they are 
recorded by a member of the house staff (Medical staff bylaws, rules and regulations 6.F. 
pg XX-9); b) provide evidence in the inpatient notes that the attending physician has pro- 
vided ongoing review and supervision of the care provided that patient; c) provide evidence 
in the inpatient notes that the attending physician has reviewed the case at critical stages 
of treatment (see definitions). C. To the extent possible, the patient or his/her legal representa- 
tive shall be informed by the attending physician (or a supervised designee of the attending 
physician) about the general nature of his/her medical problem, the general prognosis, and 
the nature and purpose of the treatment and procedures that are contemplated. (Medical 
Staff Bylaws, Rules and Regulations, 2.A.4&6.B) D. All complex operations or procedures 
shall be performed either by the attending physician or under his/her direct supervision 
(see definitions) during the essential part of the operation. If a resident is to perform a com- 
plex medical procedure or operate upon the patient, under the general supervision of the 
attending physician who will not participate actively, the patient shall be so informed and 
consent thereto. (American College of Surgeons, Statement on Principles, June 1981). E. 
When a patient is to be transferred to another service, the attending physician or a designee 
of the referring service shall inform the patient of the change in service, prior to the transfer. 
The receiving service shall assign a new attending physician, who shall accept responsibility 
for patient care and act under the above protocols for attending physicians (Medical Staff 
Bylaws, Rules and Regulations, 2.B.2 Pg XX-3). E. Goldman, Problems of Teaching Hospital, 
App. B., American Academy of Hospital Attorneys Annual Meeting (1984). 

35 Knapp, supra note 15, at 293. 

36 Darling v. Charleston Community Memorial Hosp., 33 Ill. 2d 326, 211 N.E.2d 253, 
cert. denied, 383 U.S. 946 (1965). 

37 Scott v. Brookdale Hosp. Center, 60 A.D.2d 647, 400 N.Y.S.2d 552 (N.Y. App. Div. 
1977). 
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to die from an aneurysm after six days. The appellate court held that expert 
testimony suggesting that the hospital was negligent in failing to require 
the intern to obtain a consultation was improperly characterized by the 
trial court so as to remove it from the jury’s consideration. That testimony 
tended to show that the hospital had independent responsibility for defi- 
cient patient care. ° 

Fjerstad v. Knutson** presents another instance in which the hospital 
could be held liable for inadequate care rendered by an intern in an 
emergency room. The patient died of asphyxia the day following a visit 
to the emergency room. The intern on duty merely prescribed an antibiotic. 
The court noted that the hospital policy was to the effect that no intern 
could prescribe medication without prior consultation with a licensed 
physician. The fact that the intern had tried, unsuccessfully, to reach the 
on-call physician, would not necessarily exonerate the hospital since it 
had undertaken an affirmative duty to assure the on-call physician’s 
availability. 

The doctrine of corporate negligence was affirmatively adopted by 
North Carolina in the case of Bost v. Riley,** Although the defendant 
hospital was not actually held liable in the case, the court recognized an 
independent duty on the part of the hospital, running directly to the pa- 
tient, ‘‘to monitor and oversee the treatment which is prescribed and ad- 
ministered by physicians practicing at the facility.’’4° 

In the case of Walstad v. University of Minnesota Hospitals,* several 
legal issues surrounding the team approach are highlighted. The patient 
was admitted for a number of diagnostic procedures by a recognized 
specialist in cardiovascular surgery. One of these procedures was a heart 
catheterization, which was performed by a cardiovascular surgical resi- 
dent. Although the patient contended that she had been given the im- 
pression that the attending physician would perform the catheterization, 
the resident obtained the patient’s consent and, while the patient was con- 
scious and made no objection, in fact did the procedure. 

Complications which developed and ultimately led to the loss of the 
patient’s leg because of inadequate circulation were alleged to have been 
the result of the catheterization procedure. The plaintiff contended that 
the procedure as performed constituted negligence per se in that it was 
performed by a resident with only a temporary certificate for graduate 
training. Since the supervising faculty physician was, at the time, perform- 
ing open heart surgery in another operating room, he could not, the plain- 
tiff contended, have simultaneously been providing supervision that was 





38 Fjerstad v. Knutson, 271 N.W.2d 8 (S.D. 1978). 

38 Bost v. Riley, 44 N.C. App. 638, 262 S.E.2d 391, cert. denied, 300 N.C. 194, 269 
S.E.2d 621 (1980). 

40 Id. at 647, 262 S.E.2d at 396. 

41 Walstad v. University of Minn. Hosp., 442 F.2d 634 (8th Cir. 1971). 





1986] MALPRACTICE ISSUES 163 


adequate under the licensing act. The court dealt with this contention 
in a footnote of the opinion by stating: 


Plaintiffs contend that Dr. Murray was negligent per se because his perfor- 
mance of the catheterization was allegedly unsupervised and therefore in 
violation of M.S.A. §147.17, which provides: 

‘‘Such temporary certificate for graduate training shall entitle the holder 
thereof, under the direction and supervision of a person licensed and duly 
registered to practice medicine in all of its branches in this state, to per- 
form, within such designated hospital only, the services prescribed by and 
requisite to such resident physician’s training program.”’ 

We do not think this statute comprehends continuous detailed supervi- 
sion of a resident while carrying out the medical practices for which he is 
in training. We conclude that Dr. Murray was supervised within the mean- 
ing of the statute and the evidence shows that he had developed a reasonable 
level of competency in the heart catheterization procedure.*? 


In the case of Hirschberg v. State,* on the contrary, residents acting 
without supervision were the basis for extremely caustic opinion by the 
court. This action was one for wrongful death of a patient alleged to have 
consumed 100 aspirin tablets in a suicide attempt. The patient was transfer- 
red from a community to a state hospital. The admitting physician, a 
psychiatric resident unlicensed to practice medicine in the State of New 
York, prescribed thorazine without making a physical examination or ad- 
vising the staff to watch for any adverse reactions. The patient died later 
that evening of salicylate poisoning. The court held that because the resi- 
dent had no appropriate licensure or certification, ‘‘he did not possess 
the skill or professional judgment to ‘. . . essentially unsupervised, pro- 
vide ordinary and reasonable psychiatric medical treatment and care of 
this decedent’.’’4¢ 

The cases discussed above, when considered in light of the well- 
established line of cases holding hospitals responsible for ascertaining that 
staff physicians are qualified and competent to perform the procedures 
for which they seek or have been granted privileges,*5 clearly demonstrate 
that in many jurisdictions a hospital can be held directly liable for the 
negligent supervision of a resident, even when the resident is not the 
hospital’s employee.** 





42 Id. at 639 n.5. 

43 Hirschberg v. State, 91 Misc. 2d 590, 398 N.Y.S.2d 470 (N.Y.Ct.Cl. 1977). 

44 Id. at 594, 398 N.Y.S.2d at 473 (quoting Cohen v. State of New York, 51 A.D. 2d 
494, 495; 382 N.Y.S.2d 128, 129 (1977)) (The court provides an insightful discussion of 
the anachronistic nature of the locality rule. Id. at 596, 398 N.Y.S.2d at 474.) 

45 Johnson v. Misericordia Community Hosp., 97 Wis. 2d 521, 294 N.W.2d 501 (Wis. 
Ct. App. 1980); Prucell v. Zimbelman, 18 Ariz. App. 75, 500 P.2d 335 (1972); Hull v. North 
Valley Hosp., 159 Mont. 375, 498 P.2d 136 (1972). 

46 Some of the most recent cases espousing the corporate negligence principle are 
Schoening v. Grays Harbor Community Hosp., 40 Wash. App. 331, 698 P.2d 593 (1985); 
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Attending or supervising physicians may also be liable for the negli- 
gence of residents they are charged with or have undertaken to supervise. 
In McCullough v. Hutzel Hosp.,‘’ a resident performed an unsuccessful 
sterilization. The supervising physicians argued that because the resident 
performed the procedure, a local, non-specialist standard of care should 
be applied, rather than a national standard for specialists in ob-gyn. The 
court specifically indicated that: 


When plaintiff entered Hutzel Hospital for gynecological surgery, defendants 
assumed responsibility for her care. Even though the surgical procedure was 
actually performed by a resident, defendants were under a duty to see that 
it was performed properly. It is their skill and training as specialists which 
fits them for that task, and their advanced learning which enables them to 
judge the competency of the resident’s performance. Their failure to take 
reasonable care in ascertaining that the surgery was competently performed 
renders them liable for the resulting damages.** 


In a footnote the court pointed out that the defendants’ liability was 
predicated on their failure to provide adequate supervision, not the resi- 
dent’s negligent acts.*® 

Similarly, in Orezco v. Henry Ford Hospital,5° an attending physi- 
cian was found to be negligent for failing to follow up on an indication 
by the resident participating in the procedure that he had ‘‘cut in the wrong 


place.’’’ The court stated: ‘‘Dr. Ponka was in charge of the operation. 
Even assuming another doctor made the admission, it would not relieve 
Ponka of responsibility. He had a non-delegable duty to see that the opera- 
tion was performed with due care.’’52 

The lengthy and detailed opinion in the case of Powers v. United 
States 5? highlights several of the problems discussed in this article, in- 
cluding improper delegation to and supervision of residents by attending 
physicians, and the standards of care applicable to attending and resi- 
dent physicians. The patient in this case underwent a cervical fusion opera- 
tion at a Veterans Administration hospital. The operating surgeons were 
at follows: Dr. Raycroft, senior attending consultant and supervisory 
surgeon; Dr. Biondino, first year orthopedic resident; Dr. Cole, third year 
orthopedic resident; Dr. Romero, first year surgical resident. The operative 
report stated, however, that Dr. Biondino was the surgeon, Dr. Cole was 





Hardy v. Brantley, 471 S.2d 358 (Miss. 1985); Paintsville Hosp. Co. v. Rose, 683 S.W.2d 
255 (Ky. 1985). 
«7 McCullough v. Hutzel Hospital, 276 N.W.2d 569 (Mich. App. 1979). 
48 Id. at 571. 
Id. at 571 n.1. 
Orozco v. Henry Ford Hosp., 408 Mich. 248, 290 N.W.2d 363 (1980). 
Id. at 251, 290 N.W.2d at 364. 
Id. at 253, 290 N.W.2d at 365. 
53 Powers v. United States, 589 F.Supp. 1084 (D. Conn. 1984). 
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the first assistant, and Drs. Raycroft and Romero were second assistants. 
At trial Dr. Raycroft learned for the first time that Dr. Biondino had been, 
in fact, a first rather than a third year resident, and that at the time of 
the procedure he had never performed a cervical fusion for the type of 
condition being treated. At trial it also was acknowledged by Dr. Raycroft 
that he did not see the patient either before or after surgery, but relied 
entirely on what he was told about the patient by Dr. Biondino.* 

The court found that there was negligence in both the surgical pro- 
cedure and the post-surgical treatment. Dr. Biondino lacked the expertise 
to recognize the post-surgical complications, and Dr. Raycroft failed to 
adequately monitor the patient or to supervis Dr. Biondino. Indeed, Dr. 
Raycroft’s entrustment of the patient’s care entirely to a first year resident 
at a crucial stage of treatment was held to be a breach of the standard 
of care.55 

The legal significance of appropriate supervision is evidenced by 
statutory as well as case law. For example, an Iowa statute governing the 
practice of medicine by residents states, in pertinent part: 


Any physician, who is a graduate of a medical school and is serving only 
as a resident physician and who is not licensed to practice medicine and 
surgery in this state, shall be required to obtain from the medical examiners 
a temporary or special license to practice as a resident physician. The license 
shall be designated ‘‘Resident Physician License’’ and shall authorize the 
licensee to serve as a resident physician only, under the supervision of a 
licensed practitioner of medicine and surgery, in an institution approved 
for this purpose by the medical examiners . . . The medical examiners shall 
revoke the license at any time they shall determine either that the caliber 
of work done by a licensee or the type of supervision being given such licensee 
does not conform to reasonable standards established by the medical ex- 
aminers.°* 


Another statutory approach to regulating the supervision issue is that 
of Florida, whose statutes provide as a ground for disciplinary action 
against a physician: 


Delegating professional responsibilities to a person when the licensee 
delegating such responsibilities knows or has reason to know that such person 
is not qualified by training, experience, or licensure to perform them.°” 


The above language can be extremely significant in a medical malprac- 





54 Id. at 1091. 

88 Id. at 1101. For other cases discussing supervision of residents see Lever v. U.S., 
300 F.Supp. 881 (S.D.N.Y. 1969); Morris v. Francisco, 708 P.2d 498 (Kan. 1985); Young 
v. Carpenter, 694 P.2d 861 (Colo. Ct. App. 1984). 

56 Towa Cope ANN. § 148.5 (West 1985) (Emphasis added). 

57 FLa. STAT. ANN. § 458.331 (West 1981). 
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tice case because it permits the argument that improper delegation con- 
stitutes negligence per se.5* 

The great weight of case and statutory law, as well as the guidelines 
for residency training programs, make it abundantly clear that extreme 
care must be taken to insure that appropriate levels of supervision of the 
patient care activities of residents be maintained at all times. Deviation 
from accepted standards and principles can result in medical malpractice 
judgments, violation of statutory mandates, revocation of program cer- 
tification, or a combination of the above. 


IV. SpeciAL STATUS OF PUBLIC ACADEMIC MEDICAL CENTERS 
AND THEIR EMPLOYEES 


A. Limitations on Liability of State-Employed Physicians 


Within the last twenty years, most states have enacted legislation 
which restricts the liability of state institutions and/or their employees 
for negligence.®® The level of protection afforded by such statutes varies 
markedly. For example, in some states both the institution and its 
employees have a limit on liability,*° while in others the limitation is 
restricted to the institution.** At least one state has a statute that specifically 
limits the liability of state health care providers, but not the state or its 
agencies which employ them.®? Because of the significant disparity be- 


tween such limits of liability and the magnitude of recoveries in major 
medical malpractice cases, plaintiffs have been ingenious and persistent 
in their efforts to remove their particular case from the statutory limits 
that might otherwise apply. 





88 The Doctrine of negligence per se provides that the violation of a statutory duty 
or a municipal ordinance promulgated to protect a person in the situation of the injured 
party gives rise to a finding of negligence upon proof of the violation of the statute or or- 
dinance. However, some courts have held that only statutes or ordinances that establish 
a specific requirement as opposed to a general rule of conduct, can be the basis for applica- 
tion of the negligence per se doctrine. 57 Am. Jur. 2p Negligence § 239 (1971). 

5° See generally 63A Am. Jur. 2p Public Officers and Employees § 358-63 (1971). 

80 See e.g. COLO. REv. STAT. § 24-10-101 to -118 (1982); IND. Cope ANN. § 34-4-16.5-1 
to -16.5-19 (Burns Supp. 1985); KAN. Stat. ANN. § 75-6101 to -6115 (1984); N. M. Star. 
ANN. § 41-4-1 to -4-29 (1982). 

1 ILL. ANN. STaT., ch. 37, § 439 (Smith Hurd Supp. 1984); N.C. Gen. Stat. § 143-219 
to -300.18 (1983); R.I. Gen. Laws § 9-31-1 to -31-2 (1985); Tex. Rev. Civ. Stat. § 6252-19 
(Vernon 1970). 

82 La. REv. Stat. ANN. § 40:1299.39(B) (West Supp. 1986) provides: Notwithstanding 
any other provision of the law to the contrary, no judgment shall be rendered and no settle- 
ment or compromise shall be entered into for the injury or death of any patient in any action 
or claim for an alleged act of malpractice in excess of five hundred thousand dollars plus 
interest and costs, exclusive of future medical care and related benefits valued in excess 
of such five hundred thousand dollars. In Sibley v. Board of Sup’rs of Louisiana State Univ., 
477 So. 2d 1094 (La. 1985), the Louisiana Supreme Court held that the statute limits vicarious 
liability of the state and public entities such as the LSU Board of Supervisors which employ 
physicians, but does not limit damages attributable directly to acts and omissions of ad- 
ministrative negligence. 
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The cases discussed herein are examples of arguments by plaintiffs 
that the physician-patient relationship was ‘‘private’’ or in some other 
manner outside the ambit of the physician’s employment by the state. 

In Mannino v. Davenport,* the plaintiff sued an attending physician 
and a resident for allegedly negligent treatment which she received at 
the University of Wisconsin Hospital. The plaintiff underwent plastic 
surgery by the resident, and the attending was argued to have been 
negligent in his failure to be present to supervise the resident’s perfor- 
mance of the procedure. The defendant’s motion for summary judgment 
was granted on the grounds that the plaintiff had failed to file a notice 
of claim as require by statute in order to proceed against a state employee. 

On appeal the plaintiff argued that she was suing the attending in 
the capacity of a private physician, not as a state employee. However, 
in affirming the summary judgment the appellate court ruled that the plain- 
tiff was treated by the attending only as a result of his employment by 
the university hospital, hence there was no pre-existing physician-patient 
relationship independent of his employment by the state. 

By contrast, in Capps v. Valk,** the court found that the plaintiff 
entered the University of Kansas Medical Center as a ‘‘private patient”’ 
of the attending physician. The court defined a private patient as ‘‘one 
who goes to the medical center to receive the specialized care and treat- 
ment of a particular physician . . . and who pays him (a fee) for his pro- 
fessional services which he retains.”’ 

The negligence in the case was that a resident clipped off but did 
not remove a drain tube, a fact which the attending failed to notice when 
he examined the patient prior to discharge. The patient’s family physi- 
cian found the tube six weeks after the operation. In reversing the trial 
court’s judgment for the defendant at the close of the plaintiff’s case, the 
appellate court indicated that when the employer is a state agency that 
is immune from tort liability, that immunity will not be extended to a 
negligent employee, such as the defendant, who was not acting as a pro- 
fessor when he performed surgery on the plaintiff, but as a physician in 
private practice.®5 

Another example of a case in which a court held that a physician 
had stepped out from under the cloak of sovereign immunity was Leathers 
v. Serrell.** The plaintiff had come to visit her brother at the University 
of Virginia Hospital. When a resident informed her that the patient had 
died, she became extemely upset. He offered and she accepted a sedative, 
which a nurse administered by injection in his presence. The hypodermic 
needle penetrated the plaintiff’s radial nerve, resulting in injury. At the 
trial level the court denied the defendants’ (resident and nurse) motion 
to dismiss based on sovereign immunity. The court found that the resi- 





*3 Mannino v. Davenport, 99 Wis.2d 602, 299 N.W.2d 823 (1981). 
*¢ Capps v. Valk, 189 Kan. 287, 369 P.2d 238 (1962). 

65 See infra note 73 and accompanying text.. 

86 Leathers v. Serrell, 376 F.Supp. 983 (W.D. Va. 1974). 
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dent was not entitled to immunity because he acted outside the scope 
of his duties at University Hospital when he undertook to treat someone 
who was not a patient of the hospital. The court further ruled that the 
nurse was not entitled to immunity because the administration of the in- 
jection did not rise to the level of a discretionary act to which the defense 
of sovereign immunity would apply under Virginia law. In affirming the 
trial court, the appellate court relied upon the following section of the 
Virginia Code: 


Interns and Residents in hospital—Unlicensed or licensed practioners may 
be employed as interns or residents in legally established and licensed 
hospitals provided their practice is confined strictly to persons who are bona 
fide patients within the hosptial or who receive treatment and advice in an 
organized outpatient department of the hospital to which ambulant patients 
regularly come for professional services rendered under the supervision of 
licensed members of the hospital staff, and provided, further, that such 
employment is a part of a regularly established course of instruction for such 
interns or residents. Such intern or resident shall be responsible and ac- 
countable at all times to a licensed member of the staff.®” 


Three additional cases from Virginia address and resolve in different 
ways the applicability of sovereign immunity to state employed faculty 
and housestaff. The first, Lawhorne v. Harlan,** held that an intern of 
the University of Virginia Hospital was entitled to sovereign immunity 
in a wrongful death action alleging medical negligence. In so holding 
the Supreme Court of Virginia noted the following significant aspects of 
the intern’s relationship with the hospital: 


He (Pulito) was an employee of the hospital, an organ of the Commonwealth, 
vested with and required to exercise discretion and judgment in connection 
with those persons who presented themselves as patients at the emergency 
room of the hospital. Pulito had no right to choose his patients, and no con- 
tractual relationship was created between him and the hospital's patients. 
He received no compensation from the patients for his services, his only 
compensation being the salary paid him by the hospital.*® 


The second case involving the issue of the applicability of sovereign 
immunity to a resident is Hall v. Roberts.”° The plaintiff in this action 
alleged that her physician referred her to the Plastic Surgery Department 
of the University of Virginia Hospital, where she was examined by Dr. 
Roberts. At all times relevant to the action, and allegedly unbeknownst 
to her, Roberts was the Chief Resident of the Plastic Surgery Department. 
Roberts recommended, and with the plaintiff’s consent performed, a 
surgical procedure to correct a drooping of her eyebrows and eyelids. After 
subsequent surgery, also at the hand of Dr. Roberts, the plaintiff brought 





Va. CopE § 54-276.7 (1972). 

Lawhrone v. Harlan, 214 Va. 405, 200 S.E.2d 569 (1973). 
Id. at 408, 200 S.E.2d at 572. 

Hall v. Roberts, 548 F.Supp. 498 (W.D. Va. 1982). 
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suit alleging lack of informed consent and negligence in the performance 
of the surgery. The court ascribed the following support to Robert’s mo- 
tion for dismissal of the action: 


Dr. Roberts avers that at all times relevant to the complaint he was a Resi- 
dent in Plastic Surgery on the house staff of the University of Virginia Hospital 
under the immediate supervision of the attending staff, that his only com- 
pensation was by way of salary received from the University of Virginia 
Hospital; that he was required to treat those patients assigned to him and 
that he had no contractual relationship with his patients nor did he receive 
compensation from those patients assigned to him.’' 


After extensive testimony at an evidentiary hearing as to the nature of 
the residency program, the manner in which residents rendered patient 
care, and the supervision of that care by an attending physician, the court, 
relying in part on Lawhorne,’? held that immunity applied and the mo- 
tion to dismiss was properly granted. 

Coming between Lawhorne and Hall chronologically was the case of 
James v. Jane,”? which dealt with the applicability of the same immunity 
principle to full-time members of the faculty of the Medical School of the 
University of Viriginia. In arguing for the application of sovereign im- 
munity, the faculty physicians made the following argument, the thrust 
of which is virtually identical to those in Lawhorne and Hall: 


The defendants respond that at the time they treated James and Lawrence 
they were members of the faculty of the University of Virginia Medical School 
and physicians on the attending staff of its hospital, and thus were employees 
and agents of the Commonwealth of Virignia, their employer and principal. 
Defendants also argue that they are salaried employees of a state medical 
school and that as a part of their duties they attend and treat patients in 
a state hospital . . . they do not receive compensation from the patients they 
treat.74 


Unpersuaded by the arguments that resulted in the application of sovereign 
immunity to residents, the Surpeme Court of Virginia refused to extend 
the same protection to the faculty who supervise those residents. ‘‘At the 
point when the physician agrees to treat or operate on a certain patient, 
although his employment by the University makes possible the arrange- 
ment, the relationship becomes the personal and cofidential one of doctor 
and patient, not the Commonwealth of Virginia and the patient.’’’5 In so 
ruling, the Court explained its reasoning as follows: 


The state’s interest and the state’s involvement, in its sovereign capacity, 
in the treatment of a specific patient by an attending physician in the Univer- 





71 Id. at 499. (Emphasis added). 

72 Id. at 501. See supra note 68. 

73 James, 221 Va. 43, 282 S.E.2d 864. 
74 Id. at 46, 282 S.E.2d at 867. 

78 Id. 








170 JOURNAL OF COLLEGE AND UNIVERSITY LAW Vol. 13, No. 


sity Hospital are slight; equally slight is the control exercised by the state 
over the physician in the treatment accorded that patient. This interest and 
involvement is not of such moment and value to the Commonwealth as to 


entitled Doctors Jane, Riddervold, and Hakala to the immunity enjoyed by 
the state.7¢ 


The court was careful to distinguish rather than reverse its decision in 
Lawhorne by finding that the state’s interest and the circumstances of 
supervision and control of the residents by attending physicians required 
that residents be afforded immunity.”’ 

Two recent decisions from the Massachusetts Supreme Court also con- 
sider the issue of whether a resident or a faculty physician is entitled to 
the protection afforded a public employee under the relevant section of 
the Massachusetts Tort Claims Act.’* In Kelley v. Rossi,”* a second year 
pediatric resident at Boston University School of Medicine was on rota- 
tion at Kennedy Memorial Hospital at all times relevant to the medical 
malpractice claim. The issue to be decided on appellate review of the gran- 
ting of the resident’s motion for summary judgment was whether there 
was a disputed issue of fact as to the resident’s public employee status. 
In considering the question, the court noted that the legal principles gover- 
ning the public employee status of the resident are the same as those ap- 
plied in order to determine whether a principal is vicariously liable for 
that person’s negligence.*° 

The court reversed the trial court’s order granting summary judgment 
because it determined that there was a genuine issue of fact as to whether 
the resident was the servant of a public entity, Boston City Hospital, or 
a non-public entity, Kennedy Memorial Hospital. In the opinion, the Court 
observed: ‘‘There is hardly any question whether the doctor here was a 
servant. A house officer, such as a resident, has duties and obligations 
at a hospital that demonstrate that he or she is a servant. The general rule 
is that a resident is a servant of the hospital.’’** The critical language 
is ‘‘. . . servant of the hospital.’’ Whenever a resident from a graduate 
medical education program of a public entity entitled to immunity or 
limitations on liability rotates to a non-public hospital, the factual question 
will arise whether the resident thereby becomes the servant of the non- 
public hospital and therefore loses the public employee status. The court, 
in its opinion, enumerates the facts of the case (which are certainly not 





Id. at 49, 282 S.E. 2d at 870. 
Id. at 48, 282 S.E.2d at 869. 
Mass. GEN. Laws ANN. ch. 258, § 2 (West 1985 Supp.). 
Kelley v. Rosisi, 395 Mass. 659, 481 N.E.2d 1340 (1985). 
80 Id. at 661, 481 N.E.2d at 1342. See generally 53 AM.JuR.2D Master and Servant § 
412-13 (1971). 
5! Kelley, 395 Mass. at 662, 401 N.E.2d at 1342. 481 N.E.2d at 1343 (Emphasis added). 
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unusual) tending to show that the resident was the servant of the Kennedy 
Memorial Hospital: 


The doctor, when working in the emergency room, was obliged to follow 
the policies and procedures established by the hospital set forth in ‘massive 
volumes,’ as the doctor testified. She could neither admit a patient nor 
discharge a patient without the permission of a physician designated by the 
hospital. She had no choice as to which patients to treat, and the hours of 
the shift a resident was to serve in the emergency room were fixed by the 
hospital .*2 


It would appear that there is a less than compelling case to be made on 
remand that the resident did not become the borrowed servant of the non- 
public hospital.** Later in this article ways in which to address this prob- 
lem will be discussed. 

On the same day that the Rossi opinion was handed down, the 
Massachusetts Supreme Court also issued its opinion in the case of Smith 
v. Steinberg.** This case was a malpractice action against an associate 
professor of orthopedic surgery at the University of Massachusetts Medical 
School. The trial court had granted the doctor’s motion for summary judg- 
ment on the grounds that he was a public employee immune from liabil- 
ity under the Massachusetts Tort Claims Act.*5 

In reversing the trial court decision, the Supreme Court’s analysis 
attached greater significance to the defendant physician’s membership in 
the medical school’s group practice plan than to his status as an employee 
of the University of Massachusetts. In the context of this discussion, the 
court made the following remarkable statement: 


The fact that by statute an employee (of the University of Massachusetts and 
its group practice plan) is entitled to the ‘same privilege and benefits of 
other employees of the commonwealth’ (St. 1974, C.733, §6), even if they 
are not paid with public funds, does not mean that the physicians in the 
medical school group practice are automatically to be deemed ‘public 
employees’ for the purposes of the Tort Claims Act.*¢ 





82 Id. at 664, 481 N.E.2d at 1344. 

*3 But see Smock v. Brantley, 76 N.C. App. 73, 331 S.E.2d 714 (1985) wherein it was 
held that a University of North Carolina family practice resident on rotation at Nash General 
Hospital was held not to be the hospital’s servant because the record before the court failed 
to disclose that the Hospital’s personnel reviewed, supervised or controlled the resident’s 
activities or that the hospital had established any rules or regulations governing residents 
on rotation. 

*4 Smith v. Steinberg, 395 Mass. 666, 481 N.E.2d 1344 (1985). 

85 Mass. GEN. Laws ANN. ch. 258, § 2 (West 1985 Supp.). 

86 Smith, 395 Mass at 666, 481 N.E.2d at 1346. But see Rodriguez v. City & County 
of Denver, 702 P.2d 1349 (Colo. Ct. App. 1984), in which the court held that a hospital 
was not vicariously liable for the negligence of a resident physician because it had no more 
power to control a resident physician’s profesional conduct in treating a patient than a private 
physician exercising staff privileges. 
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In a manner not dissimilar to the distinction between a resident and a 
faculty member in the cases decided by the Virginia Supreme Court,*’ 
the court in Steinberg, emphasizes the relative independence of the defen- 
dant in his clinical practice: 


The defendant had control (outside of his instructional duties at the medical 
school) over his hours of work, where he worked, and which patients he 
would treat, taking them directly or by referral from other physicians. He 
was thus free to practice medicine as he wished, subject to his teaching obliga- 
tions, but as a member of the group practice plan all his billings were to 
be made through the plan.® 


The court then concluded that the record failed to show beyond dispute 
that the defendant, in regard to his treatment of the patient, was subject 
to the direction and control of the group practice plan, the medical school 
or the Commonwealth. Hence further evidentiary proceedings would be 
necessary .®® 

It is clear that a number of jurisdictions are unwilling to extend the 
immunity or limits of liability generally applicable to public employees 
to faculty physicians of state institutions. Whether the court chooses to 
characterize the physician’s patients as ‘‘private’’ rather than ‘‘public,’’ 
determine that patient care is not sufficiently related to the physician’s 
state university faculty status, or find that the exercise of professional 
clinical judgment is more in the nature of an independent contractor than 
a traditional employee, the result is to make it extremely difficult to limit 
the faculty physician’s liability for patient care in such jurisdictions. Some 
such ambiguities can be minimized by careful promulgation of policies, 
procedures, and regulation that demonstrate that clinical patient care is 
an integral part of the faculty physician’s employment by the state, and 
imposing reasonable restrictions on the faculty’s patient care activities 
so as to establish the requisite indicia of an employer-employee relation- 
ship. Nevertheless, the likelihood that liability limits may not be applied 
to faculty makes adequate insurance coverage essential. 


B. Recommended Measures to Clarify the Status of Housestaff in 
Affiliated Institutions 


There are a number of standard provisions in affiliation agreements 
between academic medical centers and the hospitals in which their 
residents rotate that can seriously impact upon the disposition of medical 





87 See supra text accompanying notes 68-77. 

88 Steinberg, 395 Mass. at 667, 481 N.E.2d at 1347. 

8° But see O’Connor & Estate of Jerse v. Marshall, No. 84 C.V. 273 (Cir. Ct. Dane Co., 
Sept. 6, 1984), wherein the Court ruled that the participation by full time faculty members 
of the University of Wisconsin Medical School in a University Clinical Practice Plan and 
a Department of Psychiatry Clinical Practice Plan were within the scope of their employ- 
ment by the state, as were the patient care activities billed through those plans. Therefore, 
the motion to dismiss those defendants under section 102.03(2) of the statutes was granted. 
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malpractice claims. One essential element of such a contract is a clear 
description of the legal status of the resident and the division of respon- 
sibilities for the residents’ selection, supervision, training, acts and omis- 
sions. There will, almost by necessity, be overlap on a number of these 
elements, resulting in the virtual certainty that medical malpractice ac- 
tions arising out of patient care rendered by residents will cause the 
academic medical center and the affiliated hospital to be co-defendants. 
Nevertheless, language such as the following can be helpful in impress- 
ing upon the affiliate the magnitude of its supervisory responsibility: ‘“‘The 
affiliated hopsital and its supervising staff physicians hereby acknowledge 
that they are ultimately accountable for the performance of residents 
rotating through their facility pursuant to this agreement.”’ 

If the academic medical center is a governmental entity and thereby 
the beneficiary of a statutory limitation of liability, that status and limita- 
tion should be set forth in the agreement for additional reinforcement. 
The academic medical center will certainly want to be the responsible 
party for directly providing the malpractice coverage for the resident so 
as to take full advantage of the limiation of liability and thereby minimize 
the overall cost of the residency program.® The academic medical center 
can then, as appropriate, provde for reimbursement from the affiliate for 
the proportionate cost of that coverage. In such situations, problems are 
likely to develop because the non-governmental hospital affiliate then 
becomes the ‘‘deep pocket’’ in serious malpractice claims in which the 
damages far exceed the limits of liability. The manner in which these prob- 
lems are resolved will depend, at least in part, on which institution has 
the greater need for the participation of the affiliated hospital in the residen- 
cy program. In most instances the affiliate institution could purchase 
malpractice insurance coverage for the residents while on rotation at its 
site that would eliminate the deep pocket situation without waiving the 
immunity or liability limitations applicable to those residents when they 
are assigned elsewhere. 

Since cooperation between defendants and the presentation of a united 
front is so important in malpractice defense, the affiliation agreement 
should also contain a statement such as the following:‘‘In the event that 
either party to this Agreement becomes a defendant in any lawsuit in- 
volving the alleged professional negligence of a resident rotating at the 
affiliated hospital, the parties hereto agree to cooperate, insofar as legally 
permissible, in the mutual defense of any resident so as to protect his 
or her best interests.’’ 

Especially in situations where the deep pocket problem has not been 
satisfactorily resolved, there may be a tendency on the part of the affiliated 
hospital and/or private physician to ‘‘unload’’ on the resident or the 





8° See supra text accompanying notes 77-81; for the problem of the borrowed servant 
doctrine when the primary responsibility for the supervision of a resident is shifted, as a 
’ matter of fact or contractual arrangement, from the graduate medical education program 
to the affiliated institution. 
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residency program of the academic medical center. This has been known 
to happen even though it is contrary to the collective wisdom of experienced 
medical malpractice defense counsel that when the defendants engage in 
finger-pointing, only the plaintiff is benefitted. Repeated failure of an af- 
filiated hospital to abide by such a provision should be considered grounds 
for terminating the affiliation. 

Sometimes affiliated hospitals will seek indemnification provisions 
that will hold them harmless for the negligence of the resident. Such pro- 
visions, besides being precluded in the case of many governmental 
academic medical centers, are also inconsistent with the role that such 
hospitals are expected to play in the training and supervision of residents. 

One approach to the affiliation agreement is to utilize a Master Agree- 
ment for all hospitals that wish to affiliate with the academic medical 
center. The master agreement would contain the above-referenced provi- 
sions and all others which will be generally applicable to all affiliated 
hospitals on an on-going basis. Then, a more particularized annual con- 
tract can be executed by each affiliated hospital that provides for such 
variable factors as the number and experience level of residents for that 
year, and any other items that may tend to change from year to year. 

Affiliated hospitals should be required to notify the academic medical 
center when any resident is involved in an incident which has been 
reported to the affiliate. The academic medical center should also be per- 
mitted access to any investigation reports or other documentation of the 
handling of the incident. However, such requirements are often resisted 
by affiliated hospitals, and it is a generally accepted fact of life that risk 
management activities for residents rotating in affiliated hospitals are 
severely constrained and minimally effective. Hence the more far-flung 
the academic medical center’s residents are, the greater will be its un- 
documented medical malpractice exposure. 





*: In order to document and reinforce the importance of this role, provisions such 
as the following should be considered when drafting and negotiating affiliation agreements: 
The parties to this Agreement recognize their obligation to implement and 
provide a fully accredited graduate medical education program for House Officers 
in training at the affiliated hospital. In order to meet this responsibility, the af- 
filiated hospital agrees as follows: 
The affiliated hopsital will strive to maintain a learning environ- 
ment in which sound educational experiences can occur. 
The affiliated hospital will permit sufficient access to its patients 
by House Officers so that they may enjoy an appropriate learning 
experience. 
The affiliated hopsital, in cooperation with the School of Medicine, 
shall establish and provide adequate mechanisms for supervision of House 
Officers by appropriate staff physicians, who shall qualify for, apply for, 
and receive an appropriate faculty appointment at the School of Medicine. 
The affiliated hospital and its supervising staff physicins, by partici- 
pating in the graduate medical education training program, assume 
responsibility for the provision of direction and appropriate supervision 
of House Officers in training in accordance with the policies and proce- 
dures adopted. 
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An excellent example of how the language of affiliation agreements 
can come to play a critical role in a medical malpractice suit is County 
of Riverside v. Loma Linda University.*? This was an action by the coun- 
ty against the University for indemnification for the monetary value of 
a settlement of a medical malpractice action against the county. The 
original malpractice claim alleged negligence on the part of one second 
and one third year ob-gyn resident who performed a forceps deliver of 
plaintiff's child from the breach position, resulting in permanent injury 
to the child. The University was not named in the suit. 

The court quoted extensively from the affiliation agreement between 
Riverside and Loma Linda. That agreement provided, in pertinent part, 
that: 


It is mutually agreed that the University, School, doctors, and medical 
students are independent contractors and shall be responsible for the man- 
ner in which they perform the services required of them under terms of this 
agreement. The University agrees to hold the County and its Hospital harmless 
against any and all suits and/or claims or liability for damages arising from 
any activities of the University or School personnel in the hospital under 
the provision of this agreement.** 


The facts established at trial were that the ob-gyn residency program was 


a joint one covering three years. The residents rotated back and forth be- 
tween Loma Linda Hospital and the county hospital every six months. 
Each resident signed two employment contracts, one with each hospital, 
and was paid by the particular hospital in which he was then rotating. 
The medical school faculty who were involved in the program were granted 
privileges at the county hospital, and the medical staff at the county 
hospital involved in the program had faculty status at the medical school. 
The trial court, in a special jury verdict, found: 1) that the residency 
program constituted a joint venture between the university and the county; 
2) that the residents alleged to have provided negligent treatment were 
acting within the course and scope of their activities as agents of the joint 
venture; 3) that the negligence of the residents was the proximate cause 
of the injury to the child; 4) that the university and the county were joint 
tortfeasors with 50% fault attributable to each; 5) that the county was not 
actively negligent; 6) that the settlement was made in good faith.® 
The trial judge ruled that recovery under the indemnification clause 
of the affiliation agreement was precluded by the nature of the jury’s special 
findings. The finding that the county was not actively negligent was ir- 
reconcilable with the finding that the residents were acting as agents of 
both the county and the University. It would appear that the trial court 
disregarded the finding that the county was not actively negligent. Under 





*2 County of Riverside v. Loma Linda Univ., 118 Cal. App. 3d 300, 173 Cal. Rptr. 
371 (1981). 

93 Id. at 309, 173 Cal. Rptr. at 374. 

94 Id. at 310-11, 173 Cal. Rptr. at 375-76. 
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California case precedent, the active negligence of a general indemnitee 
bars recovery.** However, the trial judge went on to allow recovery under 
either a joint venturer or concurrent tortfeasor theory.* 

On appeal the court agreed with the university’s contention that the 
evidence did not support the theory that it had entered into a joint ven- 
ture with the county for purposes of patient care. The joint venture, if 
any, was for the purpose of a teaching affiliation.*”? The appellate court 
held, however, that the judgment could be upheld on the joint tortfeasor 
theory. Essentially the court held that the county’s claim was for com- 
parative indemnity from a concurrent tortfeasor, and that such a claim 
is not dependent upon the failure of the injured party to sue the other 
tortfeasor or the failure of the defendant to file a cross complaint in the 
original action. Indeed, the county’s cause of action in this regard did 
not come into existence until the settlement was reached.** 

In discussing the evidentiary basis for the finding of negligence on 
the part of the university under the joint tortfeasor theory, the court made 
the following significant observation: 


The affiliation agreement gave rise to a duty on the part of the university 
to exercise due care towards patients under the care and treatment of the 
resident physician. . . . The university owed a duty to patients who were 
under the care and treatment of residents to see that the residents received 
proper education and training in their specialty and proper supervision over 


the clinical aspects of their training. . . . A determination that the university 
has a duty of care will serve as an incentive to the university and other medical 
schools affiliated with hosptials for teaching purposes to discharge their 
teaching obligations in the interest of improved patient care (as the affilia- 
tion agreement herein so recites) as well as for the educational benefit of 
the interns and residents.** 


The court characterized the evidence in the record as substantial that the 
residents had not received proper training in their specialty and that as 
a result thereof the care and treatment of the plaintiff was below the stan- 
dard of care. 

A similar issue can arise with regard to contracts by which medical 
faculty perform clinical services at affiliated institutions. In Lurch v. United 
States,1°° a Federal Tort Claims Act suit alleged negligence by a 
neurosurgeon who surgically treated the patient’s secondary trigeminal 
neuralgia at the Veteran’s Administration Hospital in Albuquerque, New 
Mexico. The United States moved for summary judgment on the grounds 
that the neurosurgeon was not a federal employee, but rather an employee 





. at 310, 173 Cal. Rptr. at 375 n.2. 
. at 310, 173 Cal. Rptr. 375. 
. at 313-14, 173 Cal. Rptr. 377. 
. at 315, 173 Cal. Rptr. 378. 
. at 316-17, 173 Cal. Rptr. 379. 
100 Lurch v. United States, 719 F.2d 333 (10th Cir. 1983). 
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of the University of New Mexico, whose services were provided as an 
independent contractor. The court found the contract between the Univer- 
sity and the hospital dispositive of the issue, inasmuch as the language 
specifically provided that persons rendering services pursuant to it were 
not hospital employees for any purpose, that the Chief of Surgery at the 
hospital did not direct or control such persons, and that all insurance and 
other benefits were provided by the University. Hence the trial court’s 
dismissal of the action under the Federal Tort Claims Act was held to 
have bsen proper. 

Counsel for the academic medical center must conduct thorough and 
continuing reviews of all documents pertaining to the provision of clinical 
patient care in affiliated institutions so as to determine that no provisions 


undermine the legal position of the center with regard to the status of 
the physicians. 


V. CONCLUSION 


One must be cautious in offering many generalizations about academic 
medical centers. Without question they treat a disproportionate number 
of the poor and the acutely ill. They also bear the major responsibility 
for conducting medical research and training the health care practitioners 
of tomorrow. Given those heavy burdens, it is truly remarkable that their 
medical malpractice plight is not more severe than that which actually 
exists. This is a tribute to the expertise and dedication of those who render 
clinical care in this milieu, a point which should not be lost sight of when 
considering the discussion hereinabove. 

In the final analysis, what may be most abundantly clear is the need 
for thorough and continuous monitoring by counsel of the legal context 
in which academic medicine is practiced. Case and statutory law, con- 
tractual provisions, written policies and procedures, and insurance 
coverage serve to weave a tangled web in which even patient care of the 
highest standard can become ensnared so as to produce serious liability 
problems for the institution, its employees and students. 














THE BALANCE OF INTERESTS 
BETWEEN NATIONAL SECURITY 
CONTROLS AND FIRST AMENDMENT 
INTERESTS IN ACADEMIC FREEDOM* 


M. CHRISTINA RAMIREZ** 


The executive, legislative and judicial branches share one of the most 
important duties of the federal government—that is—to protect the na- 
tional security. This duty may require the government to restrict the ac- 
tivities of its own citizenry. National security controls must then be 
balanced against the constitutional interests of the citizenry, such as first 
amendment protection of academic freedom. University researchers who 
are subject to or greatly affected by these controls acknowledge the 
legitimate authority of the government to protect national security; 
however, a conflict arises in some instances when the controls being used 
are inappropriate for the university setting and, in fact, were not intended 
to be used in that setting, but rather only in industry. 

Traditionally federal government has been most active in enacting 
restrictions during wartime. Indeed many of the federally imposed restric- 
tions currently applied to the academic community have their origin in 
the World War II era. Primarily because of continued strained political 
relations and a general mistrust of the Soviet Bloc countries the restric- 
tions have continued and in many instances have broadened in scope. 
Presently, the scope of the restrictions includes not only direct controls 
on the transfer of products or weaponry but also restrictions on the ex- 
change of concepts and expertise of rapidly changing dual use technology. 
As the restrictions themselves have broadened, the number and types of 
persons to whom the restrictions apply has also expanded. 

This article will extensively review those controls and restrictions, 
their enforcement and how the principles of the first amendment and in 





* This article is adapted from a Monograph published by the Institute for Higher Educa- 
tion Law and Governance (IHELG) at the University of Houston. It was written while the 
author was a Postdoctoral Research Fellow (1983-84) at the Institute. Adapted by permission. 

** Associate, Lemaire & Faunce, Los Angeles; B.A., 1972, California State University 
at Long Beach; M.S., 1974, University of Southern California; J.D., 1983, UCLA. 
_ The author acknowledges and thanks Dr. Michael Olivas, Director of the Institute for 
Higher Education Law and Governance, for his research suggestions, and Ms. Sandra Vera, 
research assistant, for her many hours of assistance. 
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particular academic freedom must balance these attempts on censorship 
of unclassified publications and academic presentations. 


I. ACADEMIC FREEDOM AND FIRST AMENDMENT RIGHTS 


The value of free and open communication has a particular 
significance to the scientist.’ Scientists begin with a problem and form 
a theory to explain the phenomenon under investigation. They must then 
test the theory by revealing it to their peers. Sometimes the theory will 
not lie within the previously accepted body of data. Other scientists must 
test the new theories and critically evaluate them and the methods of in- 
vestigation used. The theory is adopted if it can be accepted by a consen- 
sus of professional opinion. Even if the theory may not be accepted the 
process of testing it may help discard related theories of others or provide 
other information applicable to other problems. These theories are also 
examined by students who may be stimulated by the possible implica- 
tions. Professional advancement accrues to those who make original con- 
tributions to the scientific data and scientists’ professional standing are 
based on peer recognition.? 

The most formal mode of scientific communication is through publica- 
tion in scholarly journals that have a worldwide distribution. In recent 
years, approximately 37% of the articles in these journals have been writ- 
ten by U.S. scientists. Moreover, an analysis of the citations in these ar- 
ticles shows that U.S. scientists have relied on foreign research results 
with increasing frequency.* Conferences and symposia are also an impor- 
tant source of scientific communication. The meetings allow for a more 
rapid dissemination of scientific theories than do publications and also 
allow for instant feedback and a more informal exchange of ideas. Because 
of the productiveness of meetings, particularly when leading researchers 
in the field attend, the participants are often international.* Informal con- 
versations among colleagues, particularly with those in a researcher’s own 
institution, occur frequently. American scientific researchers often work 
closely with their graduate students, many of which are foreign, in the 
scientific and technical fields. The percent of foreign students enrolled 
in full time graduate science and engineering has increased dramatically.’ 





1 See generally, Davidson, First Amendment Protection for Biomedical Research, 19 
Ariz. L. REv. 893, 898-905 (1977); Ferguson, Scientific and Technological Expression: A 
Problem in First Amendment Theory, 16 Harv. C.R.-C.L. L. Rev. 519, 533-41 (1981). 

2 Ferguson, supra note 2, at 535. 

3 NATIONAL ACADEMY OF SCIENCES, PANEL ON SCIENTIFIC COMMUNICATIONS AND NATIONAL 
SecurITY COMMITTEE ON SCIENCE, ENGINEERING AND PUBLIC POLICY, SCIENTIFIC COMMUNICATION 
AND NATIONAL SECuRITY 97 (1982) [hereinafter cited as NAS Report]. 


5 
6 
7 
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Finally, exchange visits between scholars in science and technology con- 
tribute to the universal exchange of knowledge in various fields. Scien- 
tists depend on open communication, oral or written, as an integral part 
of their ability to work effectively. 


II. GOVERNMENT CONTROL OF TECHNOLOGICAL TRANSFERS 


The current restrictive trend of the Reagan Administration is based 
on a fear that science and technology are the key to our national security 
and that Soviet efforts to obtain this information have escalated drastic- 
ally. In 1980 the Defense Department issued a brochure that deemed inter- 
Academy exchanges, student exchanges, scientific conferences and sym- 
posia, and the entire professional and open literature to be inherently 
adverse to U.S. military security interests.* Yet the Corson committee of 
university representatives and government officials* which was commis- 
sioned to study scientific exchanges and national security indicated that 
‘‘only a small fraction of the overall Soviet bloc intelligence collection 
effort is directed at U.S. universities.’’1° However, the reports of leaks 
from the academic community were still fragmentary because of recent 
recognition of the problem." 

Examples of some reported incidents, according to the Corson report, 
are: ‘‘a) the visitor’s technical activities and studies went beyond his or 
her agreed field of study; b) the visitor’s time was poorly accounted for, 
including reports of excessive time spent collecting information not related 
to his or her field of study; c) the visitor, either successfully or unsuc- 
cessfully, attempted to evade visa or exchange agreement restrictions im- 
posed on his or her itinerary; and d) in one or two incidents a visitor 
participated in clearly illegal activities of an intelligence nature.’’? Yet, 
the Corson report stated that no representative of the U.S. intelligence 
agencies was able to offer evidence of specific damage to U.S. national 
security stemming from leaks in the academic community.’ Nevertheless, 





® Scientific Exchanges and U.S. National Security, 215 Sci 139 (1982). (The Defense 
Department brochure is entitled Soviet Military Power.). 

® In Spring of 1982 discussions between representatives of the National Research Coun- 
cil and the Department of Defense led to the establishment of an ad hoc panel of the Com- 
mittee on Science Engineering and Public Policy, chaired by Dale Corson. The panel in- 
cluded scientists, former defense and national security officials, and research administrators 
in industry and universities. The task of the panel was to examine evidence of technological 
leaks and methods of controlling them which would accommodate both national security 
interests and academic freedom. The report, Scientific Communication and National Security, 
supra note 3, more commonly known as the Corson report was released September 30, 1982, 
with a follow-up report 18 months later. 

10 NAS Report, supra note 3, at 99. 

11 Wallerstein, Scientific Communication and National Security in 1984, 224 Sci. 460 
(1984). 

12 Id. at 17-18. 

13 Id. at 19. 
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the U.S. intelligence agencies continue to predict a surge of Soviet efforts 
to obtain sensitive information from university sources. The suspicion is 
based generally on three factors: ‘‘1) an increased Soviet emphasis in the 
past decade on the acquisition of newly emerging Western technologies; 
2) a belief that U.S. universities are expanding their participation in such 
research areas, particularly in process technologies; 3) a forecast that as 
the government tightens its controls on other domestic sources of infor- 
mation and works with its allies to reduce third-country losses, foreign 
acquisition efforts will be increasingly redirected toward research institu- 
tions.’’14 

Even assuming that the trend is correctly predicted, the report in- 
dicated that the government’s efforts at control are spread broadly across 
too many different technologies. Because the gap between basic and ap- 
plied research is narrowing’S and dual-use technology is expanding 
rapidly,'* the government cannot effectively control any potential source 
of leak. The panel suggested the government ‘‘build tall fences around 
narrow areas.’’!7 Those areas would have to meet each of four criteria: 


1) the technology is developing rapidly, and the time from basic science 
to application is short; 

2) the technology has identifiable direct military applications; or it is dual- 
use and involves process or production-related techniques; 

3) transfer of the technology would give the USSR a significant near-term 
military advantage; and 

4) the United States is the only source of information about the technology, 
or other friendly nations that could also be the source have control 
systems as secure as ours.'* 


Examples of technology that meet all four criteria are high-speed elec- 
tronics and computer-based encryption techniques. Yet, before placing 
restrictions on U.S. scholars as a means at protecting such information, 
the benefits of the restrictions should be balanced against the loss of in- 
formation from the sharing that comes from the international scientific 
community. The scientific community is based on a worldwide informa- 
tional base. Unless there is the communication of new ideas, peer review 
of those ideas through validation or reflection of new theories, and spin- 
offs from research, U.S. technological and scientific advancement will not 
flourish.'® The United States has gained useful information from Russian 





4 Id. at 20-21. See also Scientific Exchanges and U.S. National Security, 215 Sct. 
139 (1982). Frank Carlucci, Deputy Secretary of the Department of Defense criticizes US/USSR 
scientific exchanges because they ‘‘enhance Soviet military power.’’ Id. at 139. Mr. William 
Carey, Executive Officer and Publisher of Science replies to Carlucci and both letters are 
printed in Science. Id. 
185 NAS Report, supra note 3, at 101. 
Id. 
Wallerstein, supra note 11. 
Id. See also NAS Report, supra note 3, at 49. 
See, supra, pp. 3-4 and notes 1-7 on how scientists work. 
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and Eastern European countries through commercial technology transfer, 
open literature, and through scientific exchanges.?° For example, Harvard 
Nobel Prize-winning scientist, Walter Gilbert, acknowledged how much 
he benefitted in his prize-winning research when he hosted a visit from 
Sovient molecular biologist, Dr. Mirzabeko.? Similarly, Julian Sturdevant, 
a Yale University professor, uses a differential scanning microcalorimeter 
based on a design developed by a scientist at the Institute for Biophysics 
in Puschino, near Moscow. The information was gathered through a per- 
sonal contact with Professor Privilov in Puschino.?? Not only the univer- 
sity research community but also industry and the general public have 
profited from the exchange of technology from the Soviet bloc countries. 
For example, the technology in polymer chemistry that lead to soft con- 
tact lenses was developed in Czechoslovakia and was sublicensed to 
Bausch and Lomb.?% 

Vice Admiral Bobby R. Inman, former deputy director of the Central 
Intelligence Agency and past director of the National Security Agency 
warned scientists that ‘‘Congress is ready to move to resolve the conflict 
between academic freedom and national security in favor of the latter.’’24 
He predicted that if scientists did not voluntarily cooperate that ‘‘far more 
serious threats to academic freedom would occur.’’?5 Furthermore, Inman 
said ‘‘the situation ‘could well cause the government to overreact.’ ’’2¢ 
In response to criticism from scientists that the federal government has 
not made its case for national security interest, Inman stated, ‘“This reason- 
ing is circular and unreasonable.’’ He continued, saying, ‘“The specific 
details of why information must be protected are often even more damag- 
ing than the information itself.’’?7 

This ‘‘non-reason’’ from government officials to people who are par- 
ticularly accustomed to scientific data and evidence only serves to pro- 
voke mistrust of the government. American scientists question whether 
it is desirable or even possible to stop the flow of communication among 
scientists in other countries. The sophisticated worldwide communica- 
tion system, the large number of alternative avenues of collection through 
nonaligned nations receiving desired information or products, and the 
divided responsibilities of different U.S. government agencies applying 
laws that were not intended to apply nor suited for the research univer- 





20 See generally, NATIONAL ACADEMY OF SCIENCE, COMMITTEE ON SCIENCE, ENGINEERING 
& PuBLic PoLicy, WORKING PAPERS OF THE PANEL ON SCIENTIFIC COMMUNICATION AND NATIONAL 
SECURITY 38-41 (1982) [hereinafter cited as WORKING PaPERs]. 

21 WORKING PAPERS, supra note 20, at 45. 

22 WORKING Papers, supra note 20, at 45. See generally WorKING PAPERS, supra note 
77, at 38-50. 

23 WORKING PAPERS, supra note 20, at 40 (citing E.E. Report at 43). 

24 AAAS 22 Jan. '82 p. 383 (American Association for the Advancement of Science). 

28 Id. 

26 Id. 

27 Id. 








184 JOURNAL OF COLLEGE AND UNIVERSITY LAW Vol. 13, No. 2 


sity setting make the present government policies unproductive and 
overreactive. 


A. Legislative Branch 


Congress has enacted certain pieces of legislation to control the 
dissemination of information for national security reasons. Some legisla- 
tion acts as a direct control on information, goods or technology exchange 
while others indirectly restrict the exchanges. Two major pieces of legisla- 
tion enacted originally to restrict industrial exports have been applied as 
a direct controls on the traditionally open community of university 
researchers: Arms Export Control Act and the Export Administration Act 
(and the accompanying regulations) have been most frequently cited by 
scientific researchers as having been inappropriately applied to the 
academic community. Another major piece of legislation is the Atomic 
Energy Act, which controls the dissemination of any information relating 
to atomic energy. It has not been cited as frequently as the export laws 
as infringing on open communication of researchers primarily because 
more research on atomic energy is classified or contractually restricted 
at the onset of the research project. However, there have been some ex- 
amples of the government restricting nonclassified, noncontractual 
research on atomic energy. The examples illustrate the breadth of the scope 
of permissible governmental controls for national security protection. The 
Inventions Secrecy Act also illustrates how legislative controls enacted 
many years earlier are applicable to current governmental national security 
safeguards. Finally, the “ umigration and Nationality Act?* has exerted 
restraints on information exchange by controlling the influx of people 
desiring to enter the United States for professional visits, to attend con- 
ferences, to study or to accept faculty appointments. It grants practically 
unfettered power to the State Department to deny visas to those who would 
‘“‘endanger the security . . . of the United States,’’?® and can also restrict 
the movement and activities of those permitted to enter.%° 


1. Arms Export Control Act/International Trade in Arms Regulations 


There are two major pieces of legislation that were implemented to 
control the export of goods to non-friendly countries which have recently 
been used to restrain the expression of university scientists. The original 
purpose of the first, the Arms Export Control Act,3 was to control the 
export of weaponry. The Act is administered by the Commerce Depart- 
ment through a set of regulations called the International Trade in Arms 
Regulations (ITAR).*? ITAR prohibits the ‘‘export of technical data’’ 





28 Immigration & Nationality Act, 8 U.S.C. §§ 1101-1503 (1982). 

29 8 U.S.C. § 1182(a)(27) (1982). 

3° 8 U.S.C. § 1185(a) (1982). 

31 Arms Export Control Act, 22 U.S.C. §§ 2751-2796 (1982). 

32 International Traffic in Arms Regulations, 22 C.F.R. §§ 120.1-130.17 (1985). 
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designed as ‘‘defense articles and defense services’’** without a license. 
Generally, ‘‘export’’ as defined by ITAR is the communication of technical 
data to a foreign national no matter where it takes place.3* The controlled 
items are those listed on the ‘‘United States Munitions List.’’*5 Most of 
these items are weaponry but the scope of ITAR as defined in ‘‘technical 
data’’ includes: ‘‘(a) any unclassified information that can be used, or be 
adapted for use, in the design, production, manufacture, repair, overhaul, 
processing, engineering, development, operation, maintenance, or 
reconstruction of arms, ammunition, and implements of war on the U.S. 
Munitions List; or (b) any technology which advances the state-of-the-art 
or establishes a new art in an area of significant military applicability in 
the United States; or (c) classified information . . . .’’** Furthermore, the 
initial burden of determining whether the technology in question advances 
the state-of-the-art or establishes a new art is on the person requesting 
a license.%” 

The scope of the possible interpretation of the definitions of goods 
or technology that are controlled under ITAR is broad.3* Dual-use 
technology (that which can have a military or non-military use) can be 
included under the definition of technical data under the export control 
laws although the goods themselves may have no military use. For 
example, the same basic semiconductors which go into video games, also 
go into missile-guidance systems, and laser technology that can be used 
to fuse detached retinas can also be used to disable enemy communica- 
tions satellites.>* 

ITAR does allow for general exemptions of unclassified technical data 
that are in the public domain.*® The intent behind this exemption was 
to allow for open communication in the academic setting. However, ITAR’s 
definition of export includes communication of technical data to a foreign 
national no matter where it takes place.*1 Therefore, under ITAR a foreign 
student could be prevented from working in a research laboratory to learn 
about microprocessor development that has application in high speed com- 
putation, but would have access to any information on the subject found 
in the public domain, i.e., a scholarly journal.*? Given the extraordinary 





33 22 C.F.R. §§ 121.1-121.15 (1985). 
34 22 C.F.R. § 120.10 (1985). 
38 22 C.F.R. § 121.1 (1985). 


37 22 C.F.R. § 124.3(b)(1) (1985). 

38 Zonderman, Policing High-Tech Exports, N.Y. Times, Nov. 27, 1983 (Magazine), 
at 101, 125. See e.g., George Dummer, director of the Office of Sponsored Programs at MIT 
characterized both ITAR and Export Administration Regulations as ‘‘the most bewildering 
set of regulations I’ve ever had to deal with.’’ Kolata, Attempts to Safeguard Technology, 
Draw Fire, 212 Sci., 523 (May 1, 1981). 

3® Zonderman, supra note 38, at 125. 

40 22 C.F.R. § 125.1(a) (1985). 

41 22 C.F.R. § 120.10 (1985). 

42 Sullivan & Bader, The Application of Export Control Laws to Scientific Research 
at Universities, 9 J. Cott. & U. L. 451, 457-58 (1982). 
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growth within the last ten years of foreign graduate students in the fields 
of science and engineering attending American universities,** the prob- 
lem of determining what information and to whom it should be given 
becomes enormous. A university professor could be subject to civil or 
criminal penalties by the very information he delivers at a lecture to a 
room of students including foreign nationals. Also, an American univer- 
sity researcher could be subject to sanctions under ITAR not for 
publishing** but for delivering a scientific paper, which includes 
‘‘technical data,’’*5 to a symposium of scientists in a foreign country.** 
The Justice Department recognized the possible conflicts between the 
government’s strict application of ITAR to the academic community. In 
1978 a Justice Department memorandum addressed to the scientific ad- 
visor to President Carter, Dr. Frank Press,‘’ stated that ITAR licensing 
requirements were a prior restraint and violated the first amendment’s 
doctrines of vagueness and overbreadth. There had not been legal authority 
directly on point; however, the memo reasoned that ‘‘prior restraints on 
publication are permissible only in extremely narrow circumstances and 
that burden on the government of sustaining any such restraint is a heavy 
one.’’*® The memo stated that in the very limited number of instances 
where prior restraints are constitutionally permissible they must be nar- 
rowly applied to meet a permissible government objective.*® The memo 
concluded that ITAR was not written precisely enough to prevent arbitrary 


application of the licensing provisions*®® and it did not contain a provi- 
sion for judicial review.** 

A court of law can interpret legislation and narrow the scope of the 
definitions, declare the legislation unconstitutionally vague’? or overly 
broad or applied without sufficient due process safeguards. Subsequent 
to the Justice Department memo, the court upheld the constitutionality 
of ITAR in United States v. Edler Industries.54 The court upheld the con- 





Wallerstein, supra note 11 (chart attached). 
Sullivan & Bader, supra note 42, at 458. 
Id. See also, 22 C.F.R. § 121.21 (1985). 
Sullivan & Bader, supra note 42, at 458. 
Id. 

4® Id. (quoting Harman, Memorandum to Dr. Frank Press, Constitutionality under the 
First Amendment of ITAR Restriction on Public Cryptograph, at 9 (May 11, 1978)); see also, 
Erznaznik v. City of Jacksonville, 422 U.S. 205 (1977). 

49 Id. at 458-59. 

50 Id. at 459. 

51 Before prior restraint on expression becomes final it must be subject to judicial review. 
The government has the burden of proof. Id. at 459 n. 44. 

52 Unconstitutionally vague means persons of ordinary intelligence would not know 
if they were violating the law. Connally v. General Constr. Co., 269 U.S. 385 (1926). 

53 Legislation must be narrowly tailored to meet a specific government objective, if 
it is not and as a result impinges on a constitutionally protected right, it will be found to 
be overboard. See Broadrick v. Oklahoma, 413 U.S. 601 (1973). 

54 United States v. Edler Indus., Inc., 579 F.2d 516 (9th Cir. 1978); See also U.S. v. 


Swarovski, 592 F.2d 131 (2nd Cir. 1979) (held the export regulation under the Mutual Security 
Act was not unconstitutionally vague). 
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stitutionality of the ITAR definition of technical data, acknowleding that 
the definitions of technical data ‘‘are susceptible of an overbroad 
interpretation®> and that the language could also be interpreted to include 
the interchange of scientific and technical information that has no substan- 
tial military application.5* However, the court held the licensing provi- 
sions of ITAR were not overly broad and therefore not a prior restraint 
on speech.°” The court noted that there were exemptions from the licens- 
ing requirement if the technical data were in the public domain.** Fur- 
thermore, the court stated that despite the fact that there are many dual- 
use technologies, the issue of scienter, i.e., whether or not the defendant 
knew or should have known the recipient of the exported information 
would use it to produce or operate articles on the United States Muni- 
tions list, would b3 a relevant factor in determining liability under the 
export control law.5® 

Despite the narrowing of ITAR in the Edler decision, Donald Ken- 
nedy, President of Stanford University, representing the presidents of 
California Institute of Technology, Massachusetts Institute of Technology, 
Cornell University and the University of California, addressed a letter to 
Secretary of State Alexander M. Haig, Jr.,°° Secretary of Defense Caspar 
W. Weinberger and Secretary of Commerce Malcolm Balridge expressing 
concern about the administration of the ITAR and the EAR. Kennedy stated 
that until the present administration, these export laws had not applied 
to traditional university activities. University officials had received a series 
of letters from the State and Commerce Departments suggesting that lec- 
tures which contained information that is unclassified may be considered 
an ‘‘export’’ within the ITAR and the EAR.* A strict application of the 
export laws could function as chilling effect or a bar to the exchange, 
publication, or use of unclassified materials in the classroom because of 





Edler, 579 F.2d at 520. 

Id. at 521. 

Lubrano, National and International Politics in US-USSR Scientific Cooperation, 

. Stup. or Sci. 451, 473 (1981); Zonderman, supra note 38. 
88 See infra note 71. 
8° Edler, 579 F.2d at 522. 
so Abrams, The New Effort to Control Information, N.Y. Times, Sept. 25, 1983 
(Magazine), at 21, 26. 

61 Id. at 21. An example of these letters follows: 
Dear Sir or Madam: 
The Chinese scholar(s) at your instutition is (are) part of an official US-China ex- 
change program which has sponsored more than 2,000 Chinese scholars and students 
to study in the United States to date. . . . The majority of these officially spon- 
sored Chinese scholars are pursuing studies to acquire scientific or technical ex- 
pertise urgently needed by China to achieve its modernization goals. The United 
States fully supports this effort. However, the United States Government is con- 
cerned that none of these programs involve the transfer of technical data which 
is considered critical on export control or national security grounds. U.S. law and 
regulations require that the Department of State, together with the relevant U.S. 
agencies, examine in detail those programs which may involve the transfer of such 
technical data . . . To be responsive to these concerns, the Department of State 
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the presence of foreign students. Kennedy then warned that ‘‘[rjestricting 
the free flow of information among scientists and engineers would alter 
fundamentally the system that produced the scientific and technological 
lead that the Government is now trying to protect and leave us with nothing 
to protect in the very near future.’’*? The Agencies responded through 
letters from lesser officials** trying to placate the fears of the university 
presidents; however, ‘‘the letters were so qualified that it remained unclear 
just what unclassified technical data were deemed by the Administration 
to be too sensitive to be taught.’’* 


2. Export Administration Act/Export Administration Regulations 


The other major export law in the controversy between university 
researchers and the federal government is the Export Administration Act 
(EAA).®5 EAA, the authority for the Export Administration Regulations 
(EAR),°* is administered by the Commerce Department and controls the 
export of goods and services not covered by ITAR.*’ The regulations 
establish a mandatory licensing scheme for commodities and technical 
data having civilian and military significance. The purpose of EAA/EAR 
is to control the export of technical data in order to further national secur- 
ity, to foster foreign policy, and to protect the domestic economy from 


a drain of scarce materials.** Violations of EAR carry civil and criminal 
penalties.*® 





requests that you complete the enclosed questionnaire for the scholar(s) named 
above: 
(Selected questions from Questionnaire) 
What is scholar or student's full name? 
How long will this scholar or student be at your institution? 
What professional trips might this student or scholar be taking? 
What major subject areas will be involved in the scholar or student’s program? . . . 
(include information such as research problems and specific experiments). 
How will this program be conducted? For example, will the scholar do individual 
research or joint laboratory research? What research methods and procedures, in- 
struments. . . or specialized equipment may be used during the course of the study 
program? Will student have access to specialized library collections? Specialized 
laboratory facilities? Do the procedures or results of the scholar’s research pro- 
gram have applications to the production or processing of advanced materials? 
If so, how? Do the procedures or results have application to the design, develop- 
ment, manufacture, or reconstruction of any specific end item . . . ? How? Do you 
(the host professor] or your institution have any contacts with industry or govern- 
ment organizations? If so, please list them and indicate whether the foreign visitor 
will have any access to contract activities. 
*2 Abrams, supra note 60, at 26. 
63 Id. 

Id. 

Export Administration Act, 50 U.S.C. §§ 2402-20 (1982). 

Export Administration Regulations, 15 C.F.R. §§ 368-99 (1982). 

Nelkin, supra note 61, at 76; 50 U.S.C. §§ 2402. 

50 U.S.C. § 2402(2)(A), (B), (C). 

15 C.F.R. § 2405(a), (b), (c). 
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EAR’s definition of ‘‘technical data’’ is similar in scope to the ITAR 
definition: ‘‘information of any kind that can be used, or adapted for use, 
in the design, production, manufacture, utilization, or reconstruction of 
articles or materials. The data may take a tangible form, such as a model, 
prototype, blueprint, or an operating manual, or they may take an intangi- 
ble form such as technical service.’’”° This definition includes unclassified 
materials. EAR’s definition of ‘‘export’’”! means an actual shipment or 
transmission of data out of the United States or an exchange within the 
United States with the knowledge or intent that the data will be sent out 
of the U.S., or any release of technical data of U.S.-origin in a foreign 
country.’2 Within the classifications, EAR grants an automatic or ‘‘general’’ 
license,’ which functions much like an exemption, for certain data: ‘‘data 
generally available’ to the public or through open conferences,’* and 
‘scientific or educational data’ which is ‘‘information not directly and 
significantly related to design, production, or utilization in individual pro- 
cesses’ and ‘‘instruction in academic institutions and academic 
laboratories.’’” The category of general licenses (GTDA) would in a literal 
reading seem to include nearly all university research and exchanges of 
such data with foreign nationals.”* Yet, a series of incidents have been 
documented that has justified the fears of university professors that the 
scope of the export laws is overly broad. 

One of the most dramatic instances of the Government invoking the 
authority of the export laws was in 1982 in San Diego, where the Society 
of Photo-Optical Instrumentation Engineers (SPIE) conference was held. 
The conference was to be attended by more than 2700 people from 25 
countries including the Soviet Union.”” One week before the conference, 
the Defense Department hinted that some papers to be presented might 
pose violations of the export laws and requested the organizers to supply 
conference rooms so Department of Defense (DOD) officials could talk to 
the authors of the various papers. The DOD representatives began warn- 
ing scientists whose work was sponsored by a DOD agency that the ex- 
port regulations required them to submit their papers to the DOD for a 
security clearance.’* As a result of the questioning and rumors, more than 
150 of 700 unclassifid papers were withdrawn from the conference.’® Many 





15 C.F.R. § 379.1(a) (1982). 
Id. § 379.1(b)(1)(i), (ii), (iii). 
Id. § 379.1(b)(2)(i), (ii), (iii). 
Id. § 379.3. 
Id. § 379.3(a)(1). 
Id. § 379.3(b)(1), (2). 
Sullivan & Bader, supra note 42, at 460. 
77 Kolata, Export Control Threat Disrupts Meeting, 217 Sci. at 1233 (Sept. 24, 1982). 
78 Greenberg, Science’s New Cold War, 123 Sci. News, at 218 (Apr. 2, 1983). Pur- 
portedly, in the inquiry room, DOD officials asked scientists: 1) If their work was sponsored 
by a DOD agency? 2) If so, had they secured a clearance? 
7° Sullivan & Bader, supra note 42, at 452. See also Kolata, supra note 77, at 1233. 
Furthermore, according to Wollerslak, executive directive of SPIE, 36 papers that DOD blocked 
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researchers were confused and frightened about what was required of them. 
To compound the problem, the DOD officials at the conference did not 
have the authority to clear the papers.*° At the same time, the Commerce 
Department sent what it characterized as a routine telegram to the 
organizers, informing them that some of the papers may fall under the 
export control laws.*: After sending the telegram, the Commerce Depart- 
ment learned that the conference met its criteria for an open meeting which 
meant that anyone could attend and the papers could be published.*? A 
representative from Commerce then asked the State Department represen- 
tatives to tell the organizers the conference was approved.*? 

What both sides agree on was that there was much confusion and 
many papers were withdrawn unnecessarily;** the incident has rippled 
through the research community. One of the organizers of the conference 
said many scientists were concerned about their ability in the future to 
discuss openly their research and stated that many members have cancelled 
their membership in SPIE because they feel the organization was on the 
“(DOD hit list.’’*5 What has become known as the ‘‘San Diego incident’’** 
has polarized the federal government and scientists in universities in the 
controversy over scientists right to communicate openly with the interna- 
tional scientific community. The government was asking the scientists 
why, if required to do so, were so many scientists failing to get a prior 
clearance from DOD. There was general agreement that many scientists 
under government contract simply did not know they were required to 
do so under DOD regulations. Others apparently got clearance from their 
supervisors and assumed that procedure was adequate. Furthermore, it 
was admitted by a Pentagon official that if all had applied for prior 
clearance, the Pentagon could not have handled the work load.*” 

Another question at issue is the sensitivity of the material to be 
presented and whether the Soviet representatives were employing the in- 
formation. There are also two sides to that story. Pentagon officials have 
said that several SPIE members have voiced their concerns about the sub- 
ject matter of some of the presentations being presented to foreign scien- 
tists. The government official cited as an example a session on airborne 
reconnaissance in which Soviet representatives were supposedly taking 
photographs of every viewgraph.** On the other hand, the then-president, 
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Richard Wollensak, and executive director, Joseph Yava, of SPIE gave a 
different version of the story. They stated that only four Soviets were pre- 
sent at the meeting and ‘‘three of them spent nearly all their time at Sea 
World and Neiman-Marcus.’’*® Wollensak recalled that during the sen- 
sitive meeting in question on airborne reconnaissance, he was drinking 
coffee with two of the Russians and ‘‘the other two Russians were walk- 
ing to the shopping center to spend their morning.’’®* The disagreement 
between the groups is not whether national security is a legitimate goal 
but whether the application of the export laws is intended for ideas or 
for products and processes.* Controlling the transfer of ideas is extremely 
difficult if not impossible, especially with a group that has been fiercely 
independent and open in their practice. 

The EAR was cited for restrictions imposed on an American Vacuum 
Society Bubble Memory Conference in Santa Barbara in 1980. A few days 
before the conference the organizers were informed by the Commerce . 
Department that the presentations at the conference were covered by the 
EAR and warned that violations carried criminal and civil penalties. The 
reason for the government concern was that scientists from Hungary, 
Poland, USSR, and the People’s Republic of China were scheduled to at- 
tend the conference.** As a result of the ‘‘warning’’ the organizers re- 
quested the Soviet Bloc participants not attend; the Soviets complied with 
the request.* 

Another example of obstructive restrictions was a letter written by 
a NSA employee to the Institute of Electrical and Electronics Engineers 
(IEEE), one of the largest professional societies in the world. The letter, 
purportedly written on the employee’s own initiative,®5 warned IEEE that 
a session planned and articles published on cryptography which were to 
be part of a symposium to be held in New York might violate ITAR.% 
Officials of IEEE were said to ‘‘cravenly urge’’®’ authors of papers to clear 
them with the Government prior to the presentation. Consequently, some 
speakers checked with university lawyers and as a result MIT did not 
distribute one monograph although all other papers were read; one tenured 
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professor read papers of two graduate students in order to protect them 
from possible liability of the export laws.%* 

ITAR may include publication in international journals as exports, 
and technical data may include descriptions of computer algorithms. Yet 
because ITAR is vague and difficult to interpret, it is not clear whether 
ITAR can restrict the publication of computer algorithms relating to cryp- 
tography.*® The NSA Counsel claimed the regulations were enforceable 
in that instance while the Justice Department says they were unconstitu- 
tional.1°° Whether or not there is statutory authority, the NSA director, 
Vice Admiral Bobby Inman,’*: began a campaign of visiting nongovern- 
ment cryptologists in universities trying to convince them to ‘‘voluntarily”’ 
submit to restraints on their work.'° 


3. Proposed Amendments to the Export Laws 


The policy trends in the federal government have been to extend the 
national security controls to unclassified information not under govern- 
ment contract, and to apply the controls not only to technological hard- 
ware for export but also to ideas or information on basic technology.’ 
There have been proposed amendments to both export control regulations 
(ITAR/EAR) that would impose further restrictions on the academic 
researchers. One of the proposals would extend the reach of the Arms 
Export Control Act to include ideas and require a license for the export 
of the new ideas ‘‘critical technology.’’'* In practice, this new proposal 
could require scientists who want to publish or lecture abroad to obtain 
a license from the State Department for the ‘‘export’’ of ideas relating to 
technology listed on the U.S. Munitions List.1°5 There is a similar version 
of this provision proposed for the Export Administration Act.1°* Both pro- 
visions have remained in the House Foreign Relations Committee.'°” 

There were proposed revisions of the Export Administration Act*** 
that would have extended the licensing requirements to unpublished notes 
and drafts. However, the Justice Department issued a memo questioning 
the constitutionality of the proposed revisions, indicating that these new 
restraints would be unconstitutional prior restraint on free speech.'°* Even- 
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tually, the proposed revisions ‘‘languished” in committee and were not 
passed;''° however, they were superceded by an executive order that ex- 
panded the classification system.’ Another proposed bill would require 
academic institutions to submit detailed information on foreign students 
who request to study in certain scientific areas.112 Not only Congress, but 
also the Executive Branch has implemented some programs that reflect 
this restrictive trend. Two major control systems most frequently men- 
tioned as an area of concern by university representatives and one that 
has attempted to persuade other countries to follow this increasingly 
restrictive trend are discussed in the next section. 

A Pentagon proposal was made to give military reviewers the authority 
to restrict publication of research results of scientists doing unclassified 
applied research for the Defense Department.'?* The proposal was a recom- 
mendation by a Defense Department panel advising Pentagon officials on 
ways to limit the release in journals and at scientific conferences of 
unclassified, dual-use technological information.’ The proposal had three 
levels of procedures depending on the type of research. The first level 
of review would apply to ‘‘nonsensitive’’ topics and would require scien- 
tists conducting the unclassified research to submit their papers to military 
reviewers at the same time they sent their research to journals to be pub- 
lished. The second level of review would require scientists working on 
unclassified but ‘‘sensitive’’ basic research that might have military ap- 
plication, e.g., microelectronics, to submit their research papers to military 
reviewers sixty days before sending them to journals. The Pentagon reviews 
would make comments on the information, yet the authors of the papers 
would have final decision as to whether to seek publication. The last sec- 
tion of the proposal would require researchers conducting applied research 
or development considered ‘‘sensitive’’ to submit drafts of their findings 
ninety days before sending them to journals. Pentagon reviews would make 
the final determination as to whether the paper could be published. The 

Pentagon officials estimated that only one percent of all Pentagon-financed 
research now receiving support from the Defense Department would be 
subject to the proposed controls.'15 Many universities representatives op- 
posed the restrictions and indicated that the university would choose not 
to participate in the Defense Department research programs rather than 
submit to prepublication review.''® Ultimately, the Pentagon decided not 
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to implement the proposal.'1” A Pentagon official'*® commented that the 
plan ‘‘was a good concept in theory, but unworkable in practice.’’''® 


4. Atomic Energy Act 


The Atomic Energy Act is another legislative control on scientific in- 
formation imposed for national security reasons.'?° Presently the Nuclear 
Regulatory Commission (NRC) and the Department of Energy (DOE) are 
responsible for the administration of the Act.'21 Their duties are ‘‘to assure 
the common defense and security,’’*?? and within that policy they are 
to permit and encourage dissemination of scientific and technical infor- 
mation reiating to atomic energy and ‘‘to provide that free exchange of 
ideas and criticism which is essential to scientific and industrial progress 
and public understanding.’’!23 If information is within the definition of 
‘restricted data’’ it becomes subject to statutory restrictions. Restricted 
data are defined in the Act as ‘‘all data concerning (1) design, manufac- 
ture, or utilization of atomic weapons; (2) the production of special nuclear 
material; or (3) the use of special nuclear material in the production of 
energy, but shall not include data declassified or removed from the 
Restricted Data category. . . .’’12 Within that definition the word ‘‘design’”’ 
includes: ‘‘(1) specifications, plans, drawings, blueprints, and other items 
of like nature; (2) the information contained therein; or (3) the research 
and development data pertinent to the information contained therein,’’ 
while ‘‘research and development,’’!25 in turn include ‘‘(1) theoretical 
analysis, exploration or experimentation; or (2) the extension of in- 
vestigative findings and theories of a scientific or technical nature into 
practical application for experimental and demonstration purposes, in- 
cluding the experimental production and testing of models, devices, equip- 
ment, materials, and processes.’’126 

Both definitions are broad, and although the charge to the ad- 
ministrators is to allow for open exchange, the sweep of the language could 





117 Td. 

118 Id.; Edith W. Martin, Pentagon Deputy Under Secretary for Research and Advanced 
Technology and Co-chairman of a DOD-University panel examining the effect of export- 
control laws on academic scientists. 

119 Td. 

120 Cheh, The Progressive Case and the Atomic Energy Act: Waking to the Dangers 
of Government Information Controls, 48 Geo. WasH. L. REV. 163 (1980). See also NAS REPorT, 
supra note 39, at 98. 

121 42 U.S.C. §§ 2161-2163 (1982). 

at § 2161 (1982). 
. at § 2161(b) (1982). 
. at § 2014(y). 
. at § 2014(i). 
. at § 2014(x). 





1986] NATIONAL SECURITY CONTROLS 195 


apply to a classroom discussion’?” or even the day-to-day reporting of 
events that occurred at the Three Mile Island reactor incident in 1979.12* 
Dissemination of the information is controlled by rules and regulations 
under the Act and access to that information is conditioned on obtaining 
a security clearance from the government.'2® Any unauthorized use of the 
information may be enjoined or criminally punished.**° The Act does allow 
for continuous review of what is included in Restricted Data and also any 
classification guidelines'*: so that some data may be declassified. DOE 
and NRC can suggest regulations to protect restricted data’? but they do 
not have the power to include information within the restricted data 
category.'3? The administrators may also declassify if they find that the 
information can be published ‘‘without undue risk to the common defense 
and security.”"134 These procedures regarding classification are the op- 
posite of how all other government documents are classified, which are 
ordinarily determined by executive orders.1%5 

In government funded nuclear research programs, restrictions on the 
dissemination of the research data are contractually agreed upon before 
the work begins. No researcher in the field of atomic energy not working 
under a government contract has access to ‘‘restricted data’’ without a 
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security clearance. In order to obtain the clearance, an agreement to restrict 
the classified information would be required. Restrictions on information 
dissemination have, however, also been applied to privately developed 
unclassified data on at least two occasions in order to prevent publication 
of articles on nuclear energy. The first was in 1950, when Scientific 
American magazine proposed to publish an article on the hydrogen bomb 
by Hans Bethe.*** The editors of the magazine had not submitted the arti- 
cle to AEC for review because they considered all the technical informa- 
tion it contained to be widely known to physicists and widely 
disseminated.'3”7 AEC nevertheless obtained a copy of the article and re- 
quested the editors of the article to delete certain sections.'3* The magazine 
reluctantly complied with the request and also destroyed all copies of the 
original article along with the type and printed plates.1%* 

In 1978 a similar article was planned for Progressive. The magazine 
commissioned a free-lance journalist to write a series of articles about 
secrecy in the United States nuclear weapons program. Although the first 
article, published in February 1979,'*° contained some details of the 
hydrogen bomb, there were no objections raised to the information dis- 
closed.'*1 The second article in the series entitled, ‘“The H-Bomb Secret: 
How We Got It, Why We’re Telling It,’’ had descriptions and sketches 
on how the bomb works. The government received a pre-publication 
copy'*? and informed the editors of the magazine that about 20%'*3 of 
the data were restricted data under AEA and offered to rewrite the article. 
The editors refused the offer and the government moved to obtain a 
preliminary injunction preventing publication.‘** The editors and the 
author maintained that all the information used was available to the public, 
and that the author had had no access to classified material.'*5 The govern- 
ment invoked national security interests and claimed violation of AEA. 
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The Progressive defendants relied on first amendment freedom of expres- 
sion to protect the right of scientific inquiry and to protect the right to 
make a political statement on nuclear proliferation.'** The court granted 
a restraining order against the Progressive. The Progressive did not publish 
the article and could not later challenge the lower court’s decision because 
the case was mooted upon publication of the material elsewhere.'*” 

Despite language within the AEA that encourages dissemination and 
discussion of information relating to atomic energy,'** and even though 
there was no government proprietary interest in the research, and the data 
were from unclassified sources, the government was successful in prevent- 
ing the publication of the Progressive article. The result of the Progressive 
case leaves no clear guidelines to a private researcher for permissible 
unclassified information dissemination. The possibility of civil or criminal 
penalties has a clear chilling effect upon the researcher. 


5. Immigration and Nationality Act 


a. Passport Denials. The Immigration and Nationality Act (INA)*4° 
governs the admission of aliens into the country. The State Department 
has almost absolute discretion to issue passports to allow a citizen to leave 
the United States or to issue visas allowing a foreigner to enter. Each 
historical era creates different political concerns that are reflected in the 
State Department policy of granting or denying passports and visas. There 
are Clear, legitimate reasons for a denial of a passport in the areas of security 
or international relations. Security reasons can include those who are 
‘notorious drug traffickers, pimps or those trying to leave the country 
to avoid possible criminal trials.’’*5° Passports can be denied to those who 
may be subjected to possess such information that would subject them 
to the possibility of kidnap or violence against them.'5! However, there 
is a category of those who have been refused passports and were given 
the vague reason that ‘‘travel abroad at this time would be contrary to 
the best interests of the United States.’’152 

An early example of the subject of this type of refusal is Dr. Martin 
Kamen, a scientist. At that time of the denial of a passport, he was teaching 
radiation physics and biochemistry at Washington University, Saint Louis, 
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Missouri.'53 In 1947 Dr. Kamen was refused a passport that he had ap- 
plied for in order to accept an invitation to lecture at the Weizman In- 
stitute of Science in Israel.'5* Since that first refusal, Dr. Kamen had been 
refused a passport three other times to attend conferences or to accept 
a visiting professorship. The incidents that triggered the refusal were in- 
teractions with Soviet officials. At a party Kamen met the Soviet vice- 
consul who asked him to persuade a colleague, who was developing radia- 
tion treatments for cancer, to help a Russian consul official suffering with 
leukemia to receive radioactive treatment.'55 Dr. Kamen did comply with 
the request and was later invited to lunch by the Soviet vice-consul in 
order to express his gratitude for Dr. Kamen’s help. This information about 
his interaction with the Russians was brought out in Kamen’s testimony 
before the House Committee on Un-American Activities. A concern of the 
government was that Kamen had worked on the Manhattan Project*5* and 
he was privy to much classified information on nuclear energy. Although 
Kamen testified that he disclosed no classified information at the luncheon 
and the Atomic Energy Commission did not object to his leaving the 
country,'57 he was still refused a passport for political reasons and to pre- 
vent his knowledge of nuclear energy from being an ‘‘export.’’ 

Two recent cases in which the Supreme Court has dealt with passport 
regulations are Aptheker v. Secretary of State*5* and Haig v. Agee.*5® In 
Aptheker, native-born citizens and residents of the United States were 
denied passports because of their membership in the communist party. 
The legal justification given by the State Department was Section Six of 
the Subversive Control Act of 1950,'*° which provides that any member 
of a registered Communist organization, commits a crime if he attempts 
to obtain a passport.’* The government contended that the legitimate goal 
of the Act was to ward off ‘‘the danger the world Communist movement 
presents for our national security’®? and, therefore, reasonable restraints 
on a liberty interest were allowable. However, that goal had to be balanced 
against the right to travel, which is a citizen’s ‘‘liberty’’ guarantee in the 
Due Process Clause of the fifth amendment.'** Aptheker challenged the 
statute on its face and as applied to his case. The restrictions of the Act 
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were enforceable regardless of the purpose of the trip or the security sen- 
sitivity of the areas to be visited*** or whether the member actually knew 
or believed that he was associated with what was deemed to be a 
‘“‘Communist-action’”’ or ‘‘Communist-front’”’ organization.‘*5 Aptheker had 
stated he wanted to travel in Europe for study and recreation in order 
to write, publish, teach and lecture on his observations. ** The court held 
the Act unconstitutional on its face,1*” reasoning that the provision was 
overly broad, and there was no nexus between membership and the na- 
tional security concerns of the government; furthermore, it was not the 
least restrictive alternative against the fifth amendment liberty right 
usurped by denying the right to travel abroad.'** Finally, the court stated 
that since freedom of travel is a ‘‘constitutional liberty closely related to 
rights of free speech and association,’’'** the appellants should not have 
the burden of proving the statute is unconstitutional nor should a govern- 
ment official be exposed to criminal penalties for issuing a passport in 
violation of the Act.17° 

Haig v. Agee is a recent case regarding passport revocation for na- 
tional security reasons. Agee, formerly employed by the Central In- 
telligence Agency, was involved in covert intelligence gathering activities. 
In 1974, in a press conference in London, he told of his intentions ‘‘to 
expose CIA officers and agents and take measures necessary to drive them 
out of countries where they are operating’’”1 and then proceeded to carry 
out his plan.'”2 The Secretary of State revoked Agee’s passport and stated 
as a reason that Agee’s activities were likely to harm national security 
interests or the foreign policy of the United States and advised Agee of 
his right for a hearing on the issues.'”? The District Court’”* held that 
the provision exceeded the statutory powers of the Passport Act of 1926175 
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and ordered the passport restored.‘ The Court of Appeals’”’ affirmed. | 
The Supreme Court!”* examined a history of the Passport Act of 1926 and 
noted that in the succeeding versions of the immigration acts’”® the single 
most important criterion for passport decisions was national security or 
foreign policy concerns.’*° The Court distinguished Aptheker by con- 
trasting the protection afforded beliefs and the protection accorded con- 
duct.!*1 Further, the Court distinguished the almost limitless freedom of 
interstate travel with the more restricted right to travel outside of the United 
States.1*? Finally, the Court stated that although there was no explicit 
authority to revoke a passport, the policy of the regulation relied upon 
was sufficient to conclude that Congress impliedly approved of the author- 
ity.1*° Other significant factors in the Court’s decision were that Agee 
planned to disclose classified material,‘** to violate his contract with the 
CIA not to make public statements about the Agency only after clearance, '*5 
and to breach national security interests. The Supreme Court reversed the 
lower court’s rulings and held that due process rights only required what 
had been accorded Agee, namely reasons for revocation and an oppor- 
tunity to postrevocation hearings. #6 

Agee is an indication of what the Court now accepts as a national 
security risk, as opposed to the Kamen case of the 1950s. Agee’s claim 
of first amendment protection for his political speech, assuming those pro- 
tections reached beyond the national boundaries, was without founda- 


tion.'*” The protection of the first amendment for political speech is not 
limitless. The Supreme Court recognized in 1931 that ‘‘{nJo one would 
question but that a government might prevent actual obstruction to its 
recruiting service or the publication of the sailing dates of transports or 
the number and location of troops.’’*** Agee’s disclosures were tantamount 
to the disclosure of the location of the troops. The fact that these disclosures 
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were meant in part as a criticism of the Government foreign policy did 
not override the national security interests at stake.1*° 

b. Visa Denials. The denial of visas to those wanting to enter the 
United States is another tool used by the government to restrict indirectly 
the flow of information. There are a number of categories of aliens that 
are ineligible for visas under the Immigration and Nationality Act (INA).**° 
Some examples of those excludable are for health reasons'*' or those who 
have been convicted of a crime involving moral turpitude.’®? Section (27) 
excludes aliens that the Attorney General has determined could ‘‘engage 
in activities which would be prejudicial to the public interest . . . or secur- 
ity of the United States.’’’®3 Finally, Section 28 is a catchall section to 
exclude various anarchists and communists.'** The burden is on the alien 
to disprove ineligibility for a visa.1*5 Judicial scrutiny of any visa denials 
is ‘‘exceedingly deferential’’ to the State Department decision.1** In Klein- 
dienist v. Mandel,’®? the Supreme Court upheld the Attorney General’s 
plenary power in disallowing a visa to a Belgian journalist who had Com- 
munist sympathies. The Court would not weigh the decision against the 
first amendment interests against those United States citizens personally 
seeking to communicate with him or to engage in an academic exchange, '** 
but reasoned that there were other avenues of communication that were 
possible. 9 

The controversy over visa denials has centered mainly on those with 
political beliefs that are at odds with the current administration.?°° Recent- 
ly, however, the State Department has used visa denials to those whom 
the State or Justice Departments suspect of wanting to enter the country 
in order to acquire military sensitive technology.?" The restrictions will 
apply mainly to the Soviet bloc countries but can apply to all nationalities. 
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The ‘‘crackdown”’ as it is referred to by State officials using the INA as 
authority will focus on technology in four controlled categories:?° 


1. Technology on the Commodity Control List propounded under the Ex- 
port Administration Act;?° 


2. The State Department’s Munitions List, which also controls arms ex- 
ports;2° 


3. Technology controlled under the Atomic Energy Act;?°5 


4. Technology restricted under the National Security Classification 
System. 


The immediate effect on scientists is unknown, although a wide array 
of research areas can be included under the definitions of all four of the 
above listed categories.2°” Also, it is unknown what questions of proof 
are needed before the applicant is suspect. 

In addition to the outright denial of a visa, visas may be granted with 
certain restrictions on the visitor’s activities.2°* An administration official 
said these types of restrictions in the past have been ‘‘of a nonregulatory 
nature’’; the new policy would make them ‘‘formal and regulatory.’’2°* 
The process would include listing specific activities as off limits, for ex- 
ample, visiting research institutes or commercial facilities or setting forth 
a list of activities in which the visitor may not participate. The restric- 
tions would be made known to the host institutions and to all relevant 
U.S. government agencies. 

In 1981, for example, the State Department began asking university 
officials to cooperate in imposing security-related restrictions on Chinese 
scholars studying in the United States. Those students studying in the 
fields of science and technology are subject to restrictions under the ex- 
port control laws. C. Peter Magrath, President of the University of Min- 
nesota, in his response to the State Department, reminded them that the 
mission of the university is teaching and said ‘‘neither our faculty nor 
our administrators were hired to implement government security ac- 
tions.’’21° The State Department had requested that a visiting Chinese 
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scholar not have access to unpublished or classified Government-funded 
work and suggested he take coursework with minimal involvement in ap- 
plied research.21 Magrath replied that the University did no classified work 
and ‘‘{bjoth in principle and practice the restrictions . . . are inappropriate 
for an American research university.’’?42 

Some foreign scholars have cancelled trips to visit the United States 
or institutions have cancelled invitations because of the restrictions placed 
on them by the State Department. A Hungarian specialist in electronic 
circuitry, invited by Cornell University, cancelled the visit because the 
Commerce Department stipulated the scientist could only receive infor- 
mation from classroom situations and he could not be given prepublica- 
tion copies of research papers.?1* Stanford University cancelled the visit 
by a Russian scholar in robotics, Nickolay V. Umnov, who had been in- 
vited by the National Academy of Sciences. Prior to the scheduled visit, 
the State Department informed Stanford of the restrictions that would be 
imposed on the visit. Stanford University President Donald Kennedy com- 
mented that the letter ‘‘included some really quite outlandish requests.’’2*4 
The State Department had asked the officials at Stanford to prevent Umnov 
from having any contact with those working in Silicon Valley, and that 
he not be permitted to participate in discussion of certain unclassified 
DOD research being done at the university that had no contractual secrecy 
provisions.?*5 The University and the State Department ultimately reached 
an agreement on acceptable restrictions on the visit, but the State Depart- 
ment later cancelled the visit ‘‘for other reasons.’’?1* Kennedy stated that 
he did not know what those ‘‘other reasons” were, but he said that a lot 
of the theories appeared to be conspiratorial.?1” An example of the State 
Department requesting university officials to monitor the activities of 
foreign visitors was a letter filled with questions received by Massachusetts 
Institute of Technology Professor Herman Feshbach. The letter asked for 
information about the work and professional associations of a scientist 
from Peking, and asked for Feshbach’s cooperation in answering the ques- 
tions ‘‘in view of how we feel about Communists.’’?1* Professor Feshback 
did not answer the questions and had no further contact with the State 
Department regarding the scientist in question.?*® 
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The government is aggressively pursuing restrictive policies on univer- 
sity researchers, and many university officials are resisting being used 
as a policing tool by the agencies.?2° The underlying concern is that univer- 
sities have specifically refused research involving classified information 
or contract restrictions requiring secrecy or pre-publication review. The 
universities have balanced the interests between receiving the federal fund- 
ing or maintaining a campus without restrictions on its foreign students2?" 
or foreign professionals. University officials have stated that their role is 
not to police visitors but to foster an exchange of ideas and that if the 
State Department grants these visitors visas that any restrictions should 
be reasonable and enforceable by the State Department, not the univer- 
sities.222 ‘‘You can’t ask universities to do something they damn don’t 
know how to do at all, which is to be spooks,’’2?3 commented Stanford’s 
President Donald Kennedy at a DOD-University forum. 


6. Inventions Secrecy Act 


The Inventions Secrecy Act?2‘ is another piece of war legislation that 
is now being used in the ‘‘technology-war.”’ It authorizes the Commis- 
sioner of Patents to keep a patent secret, with or without a Government 
property interest, if its release is determined to be detrimental to national 
security.225 The government has legally been able to keep patents secret 
on the grounds of national security since 1917.2? Originally the restric- 
tions were to be imposed only during wartime and after the war if the 
president declared a national emergency. The secrecy orders have never 
been subject to judicial review, nor have they been tested on first amend- 
ment grounds.22”7 The Act has not been cited by the university commu- 
nity as a major concern; however, it was invoked by NSA in 1977 to classify 
a patent application for a cipher device using advanced mathematical 
techniques created by Dr. George I. Davida, a professor of electrical 
engineering and computer science at the University of Wisconsin. On 
NSA’s recommendations, the patent office elected to keep the invention 
secret,22® despite other protests from the University Chancellor and the 
scientist. Soon after this incident, the Commissioner of Patents issued a 
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secrecy order on a ‘‘phaserphone”’ or voice scrambler to be used on citizen 
band radios that would allow CB and telephone users to communicate 
without being overheard.?2° The inventors of this device also protested 
and NSA changed its order and rescinded the secrecy requirement on both 
patent applications. The Act includes a secrecy order on inventions even 
if the Patent Office does not consider the invention patentable or if the 
patent application is withdrawn. There is an appeal process available 
through the Commerce Department if a petition to the sponsoring defense 
agency has been denied.?3° 

Because of the increase in restrictions, there have been at least two 
significant formal attempts by representatives from higher education and 
the government to discuss some of the concerns raised; the first was begun 
at the request of then-director of the National Security Agency (NSA), Ad- 
miral Bobby Inman, in order to begin a dialogue between cryptography 
researchers and NSA.?231 The Public Cryptography Study Group was formed 
by the American Council on Education (ACE) with representatives from 
government and education.?32 On the agenda to be discussed was whether 
a statutory system of prior review for research on cryptography should 
be imposed or whether voluntary restraints would be sufficient to safeguard 
the national security interests the NSA felt were at risk with the dissemina- 
tion of some of the information then being published. 
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Cryptography23? had been employed almost exclusively for military 
codes, but is now being used by banks to protect financial privacy in com- 
puter data.24 Firms in highly competitive businesses have begun to scram- 
ble their telephone communications and to encrypt their messages.2*5 The 
declining costs of the computer have made good cryptosystems affordable; 
for example, a microprocessor or chip can easily be plugged into a com- 
puter to encrypt a message.?°*° The advanced technology of the 
microprocessors and the vulnerability of electronic transmissions to be- 
ing intercepted have created a broad economically-motivated interest in 
cryptology outside of government, now known before. 

University mathematicians and engineers have begun to publish more 
widely and routinely to trade ideas on new cryptosystems, whereas before 
the only people outside the Government interested in ciphers were hobby- 
ists.237 This new interest and information have concerned the National 
Security Agency (NSA)—the agency responsible for code making and code 
breaking in Government—which sees a danger to national security in all 
the nongovernmental research, articles and marketing of cipher machines. 
The fear is, of course, that other nations will improve their codemaking 
through this information. The concern is not with the major powers such 
as the Soviet Union or France, because their codes have long been con- 
sidered unbreakable,2** but with developing nations improving their codes. 
Apparently their codes are still breakable and NSA wants to retain this 
source of information.?%° 

The Public Cryptography Study Group, with one exception, did vote 
for a voluntary system of review that would be on a trial basis for two 
years. Under this plan, researchers could submit their papers to NSA for 
determination on whether there should be changes in the manuscript, dele- 
tions, or delays in publications.?*° The program is now operating although 
not all researchers are using it.24* Although the Public Study Cryptography 
Group made a decision to try the voluntary system, many members of 
the Study Group had been under the impression that NSA already had 
the authority for statutory restraints. A paper submitted by NSA for the 
members of the group detailed a statutory prior restraint system. The report 
stated that NSA would be authorized to seek a court order enjoining 
publication of non-government publications through a court-enforceable 
Civil Investigation Demand.?42 However, NSA does not have authority to 
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restrain publication and Civil Investigation Demands apply only to the 
Justice Department and the Federal Trade Commission in antitrust suits.243 
There was some question as to whether NSA was deliberately deceptive 
in the report issued to the group.?4¢ NSA general counsel Schwartz, when 
asked to respond in detail why the national security required these 
restraints, stated that NSA could not explain because the reasons were 
classified .245 

The idea that university researchers would submit their papers for 
prior review to NSA before publishing them?** met with different 
responses. Some were encouraged by the communication between the two 
groups,?47 others who have submitted articles for review were bothered 
by the lack of any explanation when NSA asked the author not to 
publish.2** Others, such as William Carey, executive director of the 
American Association for the Advancement of Science?** termed the prior 
review process as censorship whether it is voluntary or involuntary.?5° 
His concern was that there was no evidence that universities were respon- 
sible for loss of technology and applied science to the Soviet Bloc coun- 
tries. Carey asserted that the leaks were occurring in industry during com- 
mercial transactions, legal and illegal.25" 

The second report by higher education representatives was prepared 
by the panel on Scientific Communication and National Security Com- 
mittee on Science, Engineering, and Public Policy. The panel, chaired 
by Dale Corson, President Emeritus of Cornell University, was composed 
of nineteen members including representation from university faculty and 
administrators, former federal agency officials, and executives in high- 
technology firms.?5? Panel members were given a security clearance and 
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were given three secret-level briefings by members of the intelligence com- 
munity; a subpanel with security clearance at the highest level was briefed 
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at two more meetings.253 The panel also heard presentations by members 
of the university research community. Additionally, the panel commis- 
sioned papers by experts in various fields in major research universities.254 
One of the major conclusions of the study was that ‘‘only a small percent- 
age”’ of any potential national security leaks had involved university scien- 
tists.255 Furthermore, they concluded the policy of ‘‘security by secrecy”’ 
was administratively impractical and unnecessarily disruptive to scien- 
tific communication. The panel recommended the national policy should 
be ‘‘security by accomplishment’’—a policy that would secure the U.S. 
technological lead by promoting scientific productivity.25* The report was 
released September 30, 1982, with what has been referred to as an ‘‘op- 
timistic expectation’’ on the part of the research community for a resolu- 
tion of the problems that had originally led to the creation of the panel.?5” 
However, in an update of the panel report in January 1984, the optimism 
had evaporated.?5* There has been another series of restraints in the 
research community25* and many scientists still feel they do not know 
their rights and obligations regarding dissemination of their research.?®° 


B. Executive Branch 
1. Executive Order 


The President has. the power to effect policy in federal agencies 
through directives and executive orders. According to Lloyd Cutler, former 
counsel to President Carter and an expert in regulatory agencies, 


[T]he president does indeed possess the ultimate constitutional power over 
the content and timing of regulations issued by executive branch agencies, 
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so long as the action taken is within the agency’s statutory activities. As 
a matter of political theory and policy, the president ought to assert such 
power whenever he deems it necessary to make an important balancing choice 
among conflicting and competing national goals . . . the President is the 
elected official most capable of making the needed balancing decisions as 
critical regulatory issues arise within his own executive branch, while the 
most appropriate and effective role for Congress is to review and, where 
necessary, curb particular presidential interventions.?® 


Classification of information for national security reasons has tradition- 
ally been authorized through executive orders. 

Executive Order 120652® signed by President Jimmy Carter attempted 
to limit the amount of information that was to be classified.2** The trend 
in policy reflected the notion that government officials with authority to 
classify should consider the public’s right to know before imposing secrecy 
and the decision should be balanced against ‘‘identifiable damage’’ to na- 
tional security.?** Furthermore, when there was any doubt as to classifica- 
tion, the lowest level of clearance was to be used.265 

On April 2, 1982, President Reagan signed Executive Order 1235626 
which reversed the trend to broaden the access of information to the public 
established in the previous administration.2°” In this new classification 
order, he changed key elements of the previous order, raising concerns 
by university researchers.2®* The preamble of the order states that the pur- 
pose of the order is to ‘‘provide for a uniform system for classifying . . . 
and safeguarding national security information.’’ The order, as others, 
defines three levels of classification: ‘‘top secret”’ ,26° ‘‘secret,’’?7° and ‘‘con- 
fidential.’’?”1 The definitions for ‘‘top secrets’ and ‘‘secret’’ are the same 
as previous orders. However, the wording in the definition for the ‘‘con- 
fidential’’ category has been changed. The word ‘‘identifiable’’ in describ- 
ing the potential damage to national security that would justify a ‘‘con- 
fidential’’ classification was deleted. The section now reads: ‘‘ ‘Confiden- 
tial’ shall be applied to information, the unauthorized disclosure of which 
reasonably could be expected to cause [identifiable] damage to the na- 
tional security.’’?”2 The deletion of the adjective ‘‘identifiable’’ was ex- 
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plained at a congressional hearing by a deputy assistant attorney general: 
“‘[T]he requirement of ‘identifiable’ damage may be construed to suggest 
that disclosure must cause some specific or precise damage, a require- 
ment that the government might not reasonably be able to meet in some 
cases. . . .”’273 The deletion had been termed a ‘‘crucial requirement 
previously established’’ by the Carter Administration in 1978.274 The 
charge has been made that the change could ‘‘greatly increase govern- 
ment powers to classify research, even in areas not clearly related to na- 
tional security.’’275 

The Reagan order, in contrast to the Carter order,?”* provides that 
if there is any ‘‘reasonable doubt’’ about the appropriate classification level 
the doubt should be resolved in favor of classification (pending a final 
determination) and if there is doubt about the level of classification, the 
information will be placed in the higher level.?”” Richard Stilwell, deputy 
in the Office of the Under Secretary of Defense for Policy, noted the word- 
ing merely requires the upgrading of class in order to ‘‘safeguard’’ the 
information pending classification or classification at a higher level.27* 
Nevertheless, the order reversed the trend towards openness and increased 
secrecy. 

Another area in the new order that moves towards more classifica- 
tion is in the provisions regarding the amount of time for information to 
remain classified. President Nixon’s classification orders had a provision 
for an automatic declassification after thirty years,?”° unless the continued 
classification was considered necessary. President Carter’s executive order 
had allowed for a six-year declassification period.?8° The Reagan order 
allows a classified status at the discretion of government officials ‘‘as long 
as required by national security considerations.’’2*: The application of the 
guideline remains vague and seemingly left to the sole discretion of govern- 
ment officials with no notice to the public as to when the right to know 
vests. 

Another change in policy towards secrecy was the provision that even 
if information had been declassified, it could be reclassified under the 
Reagan order.?*? Furthermore, although EO 12356 does provide for an ex- 
emption for ‘‘[BJasic scientific research information not clearly related to 
the national security,’’?*? early drafts of the order had not included this 
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278 Classified Information, supra note 268, at 12a. 
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provision (which was contained in the Carter order) and only because of 
protests from the scientific community was the exemption retained.?* 

The letter from the government representative responding to the con- 
cerns of the researchers and trying to reassure them of the good faith of 
the changes in the Reagan Executive order was followed by some reveal- 
ing policy considerations. Stilwell commented that ‘‘[t]he trend toward 
openness in government had run virtually uninterrupted for the past thirty 
years. The New Executive Order?*® seeks to redress this imbalance and 
provide a more even approach to the issues of protective versus open- 
ness.’’286 But the researchers claim that openness is what maintains the 
foundation of the strong scientific inquiry. Because of reduced federal 
monies going to universities except for research in national security, the 
academic researcher is put under pressure to submit to the classification 
restrictions or forego the resources for research programs and facilities.2*” 
The concern is that these restrictions, proffered ‘‘without any compelling 
reason for instituting a system of classification that is so at odds with the 
previous systems,’’?** inhibits academic research by silencing open com- 
munication with other scientists. 


2. National Security Directive 


A National Security Directive?** can be issued by the President to all 
agencies and departments of the executive branch. In 1981, President 
Reagan issued National Security Directive 84 on Safeguarding National 
Security Information.?®° On March 11, 1983, President Reagan signed Na- 
tional Security Directive No. 84,?%' applicable to all agencies and depart- 
ments in the Executive Branch. The Directive is essentially a ‘‘Non- 
disclosure Agreement’’ in which government employees with access to 
classified information would be compelled as a condition of employment 
to sign an agreement submitting to a prior review for the rest of their lives 
of any books and articles they write in order to assure deletion of classified 





* Classified Information, supra note 268, at 11a. 


Exec. Order No. 12,356, 3 C.F.R. 166. 
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material. Federal officials maintain that the Directive is necessary to pro- 
tect the national security and to prevent classified information leaks. 

Assistant Attorney General Richard K. Willard, author of the plan to 
strengthen the censorship rules, has cited as the impetus behind the direc- 
tive the efforts of our ‘‘adversaries’’?®? to gain information regarding 
American military capabilities and diplomatic intentions. However, 
according to the General Accounting Office (GAO), during the last five 
years Classified or Sensitive Compartmented Information (SCI)?** has been 
leaked through writings or articles of current or former government 
employees only twice. The GAO will not disclose whether the informa- 
tion in these instances came from people with official access to SCI, so 
it is impossible to substantiate whether the disclosures would have been 
prevented by the prior review process.?% 

Also included was a provision requiring government employees to 
submit to polygraph examinations?® as a condition of employment. After 
protests from various interest groups, this provision was deleted from the 
final draft. Moreover, pressure from publishers, scholars, Congress, and 
other interested groups forced the Administration to suspend the direc- 
tive in February 1984, pending more discussion with Congress,?** and 
Congress put a moratorium on the use of the agreement on November 22, 
1983.29” Nevertheless, a study completed by GAO2** indicated that the 
moratorium may not have had a significant impact because at least 120,000 
government employees had already signed a lifetime censorship agree- 
ment (excluding employees of CIA and NSA),?°° many of whom had been 
asked to sign since early 1981.3°° This disclosure outraged Congress, which 
expected to be notified of the implementation of the directive, and it 
criticized the Administrator’s ‘‘lack of candor’’**! with Congress and the 
public. 
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Further protests came from House Post Office and Civil Service Com- 
mittee, which had supported legislation that would stop all existing censor- 
ship requirements except for the CIA and National Security Agency 
employees.*°3 The American Association for the Advancement of Science 
(AAAS) Committee on Academic Freedom and Tenure wrote a report 
detailing their concerns with the Directive,*°* describing it as 
‘“‘repressive.’’3°5 The report stated that the intimidating character of the 
Directive interfered with free expression, and would remove from public 
discussion much information that tested the judgment of our government 
policies and would discourage academics, many of whom serve the govern- 
ment in different capacities, from entering into government service. The 
directive was withdrawn in February 1984 because of substantial opposi- 
tion from Congress and the public.3°6 


3. COCOM 


The Coordinating Committee for Export Controls (COCOM) is a 
membership of nations including Japan and the NATO countries, except 
Iceland; that periodically meet to reach a consensus on what sensitive 
technologies should not be shipped to other countries.*°” The countries 
operate under voluntary agreements and most of the details of its opera- 
tion are not publicized.3°* Officially the items that are to be restrictied are 
classified information; however, it is well known that items on the COCOM 
list are also on the U.S. Commodity Control List (CCL),3°* which is organ- 
ized into an atomic energy list, a munitions list, and an industrial/com- 
mercial list. 

At a January 1982 meeting of COCOM in Ottowa, President Reagan 
urged the member nations to tighten controls on technological exports 
to target nations.*1° These technologies included advanced computers, 
other electronic technology, fiber optics, semiconductors and metallurgical 
processes.*1! Although many of the suggestions were not acted upon, 
COCOM did endorse the control of some applications of advanced 
technologies.312 

The effectiveness of COCOM is questionable because of the number 
of member nations, each having their own national priorities. Attempts 
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to control technology have been difficult to administer and have met with 
complaints by industry as well as universities. The market for technological 
goods as well as ideas is international. Without control over the export 
policies of Western allies, the United States cannot stop the leakage of 
information to Communist bloc countries. Given formal control 
mechanisms such as COCOM and treaties, the possibilities of an effective 
control system is unlikely if other countries do not have the same policy 
and enforcement procedures. A 1976 Defense Science Board Task Force,3"8 
organized to assess the suitability of the export control laws for dual-use 
technology, found that efforts to control should be focused not on the pro- 
ducts of technology but rather on design and manufacturing knowledge.*4 
The Task Force concluded that the U.S. could maintain its lead in critical 
technologies by denying a license to export technology when it represented 
a revolutionary rather than an evolutionary advance in technology.?"5 
Moreover, when implementing a program broad in scope, it discourages 
or delays exports to the detriment of business. Many business executives 
believe that if U.S. companies do not sell to Soviet bloc countries, Western 
allies will. They argue that the loss of the market is more detrimental to 
U.S. business than is the loss of technology.3** 

The American Association for the Advancement of Science (AAAS) 
Committee on Scientific Freedom and Responsibility is charged with the 
task of monitoring government policies that restrict the freedom of scien- 
tists. The Committee began a newsletter in September 1982 and has sent 
information to the officers of the AAAS and its affiliated societies docu- 
menting instances of such governmental intrusions into the university 
science community.*’” Also, the American Association of University Pro- 
fessors’ Committee on Academic Freedom and Tenure has published a 
series of articles in Academe detailing instances in which the policies 
of the federal government have significantly interfered with academic 
freedom in the name of national security.*** The Corson report and its 





313 Defense Science Board Task Force on Export of U.S. Technology, An Analysis of 
Export Controls of U.S. Technology—A DOD Perspective (also known as the ‘‘Bucy Report”’ 
after the task force’s chairman J. Fred Bucy, then vice president and now president of Texas 
Instruments of Dallas), Washington, DC: GPO, 1976); N.Y. Times, Nov. 27, 1983 (Magazine), 
p. 125. 

314 NAS Report, supra note 7, at 31; see also N.Y. Times, Nov. 27, 1983 (Magazine), 
125, 132. 

315 Id. 

316 N.Y. Times, Nov. 27, 1983 (Magazine), at 103; see, e.g., An Ethiopian national 
airlines wanted to buy a Boeing 767, but was thwarted by the U.S. government. The plane 
has a sophisticated laser gyroscope that the government feared would fall into the hands 
of the Soviet Union, allies of Ethiopia. So the Ethiopians bought the French Air-Bus, which 


had a laser gyroscope that an American company had already manufactured and sold to 
the French. Id. 


317 Zonderman, supra note 38, at 125. 

318 Federal Restrictions on Research, ACADEME, 18a (Sept.-Oct. 1982); Academic Freedom 
and Tenure, the Enlargment of the Classified Information System, ACADEME, 9a (Jan.-Feb. 
1983). Government Censorship and Academic Freedom, ACADEME, 15a (Nov.-Dec. 1983). 














216 JOURNAL OF COLLEGE AND UNIVERSITY LAW Vol. 13, No. 2 


update have also detailed how ‘‘major new policy thrusts’ of the federal 
government have infringed upon the traditional open communication of 
scientists.31° Below are some examples of such interference by the federal 
government. 


a. American Vacuum Society 


1. Bubble Memory Conference of February 1980—The Commerce Depart- 

ment notified the Society that a session was covered by regulation 
dealing with exports and that ‘‘oral exchanges of information in the 
U.S. with foreign nationals constitutes export of technical data.’’ 
Organizers and some participants were informed that they would be 
subject to large fines and prison sentences for failure to comply with 
export license rules. Subsequently, nine invitations to persons from 
Hungary, Poland, the USSR and the People’s Republic of China were 
rescinded.32° 
Bubble Memory Conference of December 1981—Dr. Gyorgy Zimmer, 
a Hungarian physicist, was denied a request to participate in this con- 
ference following a report that Dr. Zimmer ‘‘provided the Soviets the 
scientific knowledge on magnetic bubble memories gained as a result 
of his frequent visits to U.S. laboratories.’’ Dr. Zimmer’s reply to DOD 
officials focused on the importance of the ‘‘unrestricted’ exchange of 
ideas .. . in the advancement of scientific progress,’ and that his 
research group in Hungary was open to anyone interested and that 
he had frequently collaborated with United States scientists without 
complaint.32! 
Annual Meeting, November 3, 1983, Boston, Massachusetts—Two 
scholars who had been under investigation for years by the FBI were 
arrested in the middle of the meeting and charged with espionage. 
After the arrests, the society was contacted and the FBI requested a 
list of the attendees and threatened to subpoena the list if it was not 
supplied. The society refused to turn the list ovet without a subpoena, 
and the FBI did not follow through with the subpoena.?2? 


Institute of Electrical & Electronic Engineers 


Lasers, Electro-Optical Systems & Inertial Confinement Fusion Con- 
ference, February 1980—Due to the open display of certain equipment 
with military potential and due to the official U.S. response to the 
invasion of Afghanistan, the State Department notified the conference 
that nine Soviet scientists were to be prohibited from attending. Con- 
sequently, their invitations were withdrawn.32% 
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Electrical AeroSpace Conference, September 1982—Before the con- 
ference an Air Force representative asked that all records, abstracts, 
and papers be destroyed and presentations cancelled; the request was 
later withdrawn when the conference chair said he would comply if 
the Air Force bore the $25,000-$50,000 cost.324 

Spectrum publication, October 1982—A manuscript entitled ‘‘Out- 
Numbered and Out-Weaponed by the Soviets: The U.S. Shoots for High 
Technology”’ was ordered to be shredded by the Army Chief of Public 
Affairs because it purportedly contained classified information. When 
staff editors investigated the charge and found that the information 
was not classified and was easily accessible, the Army representative 
explained that ‘‘unclassified information can be put together in such 
a way as to be reclassifiable.’’325 

International Test Conference, November 1982—The Air Force Systems 
Command requested that three papers on very large scale integrated 
circuits by Texas Instruments engineers be withdrawn because of 
potential damage to U.S. interests. Although the authors had gone 
through the usual review process, reviewers did not decide until 5 
days before the conference that the papers should not be delivered. 
After much adverse publicity, the Air Force re-reviewed the papers 
and approved the conference presentations.2° 

Fourth International Conference on Perma-Frost, July 1983—Six of 24 
DOD-sponsored papers were withdrawn due to possible national 
security implications. The paper topics dealt with maintenance of air- 
fields and roads on permafrost pipeline construction and the perform- 
ance of off-road vehicles on tundra terrain and were judged helpful 
to the Soviets in maintaing their airfields in Siberia. Organizers were 
puzzled about the reasoning because the U.S. holds a dubious or non- 
existent lead over the Soviets in that subject. The papers involved no 
classified information and there was no official explanation for the 
demand.?27 

1983 National Telesystems Conference, November 1983—Five days 
before the NTS conference, a scientist doing unclassified research spon- 
sored by the Air Force Systems Command Armament Division was 
requested to delete a three-word phrase (‘‘for example, manpacks’’) 
referring to the ability of a receiver to pick up the position of a missle, 
from 900 copies of a printed paper. The researcher had never signed 
a contractual agreement with the Air Force for prepublication review, 
had followed standard procedure for the review of unclassified 
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technical material, and had received approval from local authorities. 
Nevertheless, the researcher complied with the request and removed 
the phrase from each copy with a magic marker.32¢ 


Society of Photo-Optical Instrumentation Engineers 


26th Annual International Technical Symposium, August 1982—One 
hundred technical papers scheduled to be presented were withdrawn 
at the request of Pentagon officials because they contained informa- 
tion that could not be exported to ‘‘America’s adversaries.’’32® The 
Defense Department cited the ITAR as authority for the censorship. 
Because there were several foreign nationals from Soviet bloc countries, 
the papers that had been previously authorized by the DOD were later 
ordered withdrawn.32° 

Conference on Technology for Space Astrophysics: The Next 30 Years, 
October 1982—Shortly before the conference was to begin, a number 
of papers wer withdrawn as a result of confusion over the extent of 
possible problems with the Defense Department.331 


American Chemical Society 


Chemical Abstracts publication September 1982—The export license 
to send bibliographic information on magnetic computer tape to the 
Soviet Union and Poland was not renewed. The reason given was that 
the license to export magnetic tape technology to those countries was 
not approved for national security reasons, although the data on the 
tapes were exportable and had been since 1974.332 


Optical Society of America 


October 1982—The Pentagon ordered six scientists to withdraw papers 
alleged to have ‘‘serious defense implications.’’ The papers, on blue- 
green laser communication, were among 600 scheduled on that topic. 
Blue-green lasers are used to communicate with submarines.3%? 


American Ceramics Society 


January 1984—8th Annual Conference on Composite and Advanced 
Ceramic Materials—Included with the announcement of this con- 
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ference was a notice of a second meeting entitled, ‘‘A Symposium 
on Composite Materials,’’ which was sponsored separately by. DOD 
and NASA and restricted to ‘‘U.S. citizens only.’’ The fact that the 
two sessions were to be held in the same hotel rooms led to allega- 
tions by a Japanese newspaper that the U.S. was in the process of 
restricting Japanese access to certain ‘‘high technology information,”’ 
by invoking export control regulations to bar Japanese membership 
in ‘‘academic societies concerning composite materials technology,”’ 


and to deny access to research papers. The former allegation proved 
to be false, and the latter is still under investigation.3*4 


UCLA 


Course on Metal Matrix Composites, June 1984—A UCLA Extension 
Program course was advertised as restricted to ‘‘U.S. citizens only.”’ 
The course was sponsored by UCLA and Metal Matrix Composites In- 
formation Analysis Center (MMCIAC), a subsidiary of the DOD. The 
involvement of MMCIAC requires this restriction because the technical 
data to be presented would be subject to ITAR controls.35 


III. First AMENDMENT V. NATIONAL SECURITY 


In the three most recent cases the court balanced first amendment 
and national security interests; however, none of the cases developed a 
clear standard of review for future litigants to follow. In New York Times 
Co. v. United States,33¢ the Court held that the government could not pre- 
vent the publication of the Pentagon Papers, a classified history of the 
Vietnam War, by invoking the need to protect the national security. In 
Snepp v. United States,*3” a former Central Intelligence Agent had signed 
an agreement to submit any publication relating to the Agency for prior 
approval. The Court held that the government had a right to protect 
unclassified information through restraints on its employees even without 
an explicit contractual agreement. The test for the restriction was that of 
‘‘reasonableness.’’ In the third case, United States v. Progressive,33* the 
government was allowed to restrain the publication of an article of privately 
gathered, nonclassified material about how the hydrogen bomb is con- 
structed which was written in order to carry on an informed debate of 
the issue of government secrecy of atomic weapons. 





334 NAS Report Uppate, supra note 256, at 11. In a Japanese corporation, two Hitachi 
employees pleaded guilty to a conspiracy charge of trying to buy computer secrets from 
IBM. Hitachi and IBM reached an out-of-court settlement giving IBM the right to inspect 
future Hitachi products and a purported 300 million dollar cash payment. A $300 Million 
Apology to IBM, Newsweek, 84 (Nov. 21, 1983). 

335 NAS Report UppaATE, supra note 256, at 9. 

336 New York Times Co. v. United States, 403 U.S. 713 (1971) (per curiam). 

337 Snepp, 444 U.S. 507. 

338 Progressive, Inc., 467 F. Supp. 990. 








220 JOURNAL OF COLLEGE AND UNIVERSITY LAW Vol. 13, No. 2 


A. New York Times v. United States 


The New York Times began a series of articles on the history of the 
Vietnam conflict, based on government documents received by them that 
were classified as secret, top secret, and top secret-sensitive.3® The 
documents chronicled the three decades of involvement of the United 
States in Vietnam. The government charged that publication of the infor- 
mation would create a national security risk and moved to enjoin further 
publication. The Supreme Court in a per curiam decision voted six to three 
to hold that the government did not carry its burden of proving justifica- 
tion for prior restraint of publication for national security reasons. Each 
Justice wrote a separate opinion detailing his reasoning. Justice Black, 
in his concurring opinion, emphasized that the purpose of the first amend- 
ment was to curtail and restrict the powers granted to the Executive, 
Legislative, and Judicial Branches of the government.3*° Justice Black wrote 
that the term national security is a ‘‘broad, vague generality, whose con- 
tours should not be invoked to abrogate the . . . First Amendment.’’3*! 
Justice Douglas, in is concurrence stated that there was no statutory author- 
ity to justify the prior restraint,*4? and the Executive Branch had no ‘‘in- 
herent power’’ to sustain the heavy burden against prior restraint.343 Even 
acknowledging that the disclosure ‘‘may have a serious impact,’’344 he 
noted that the first amendment was to prohibit governmental censorship 
of embarrassing information. Justice Brennan wrote that prior restraint 
should be allowed only in a single, extremely narrow class of cases when 
the nation is at war. For example, the government could prohibit the 
publication of the ‘‘sailing dates of transports or the number and location 
of troops.’’*45 Otherwise the government would have to prove that the 
publication ‘‘must inevitably, directly, and immediately cause the occur- 
rence of an event. . . .’"346 The Government maintained in its brief that 
an injunction could be obtained for national security reasons only if the 
government could prove ‘‘grave and irreparable harm” would result if 
the publication was not enjoined. They did, however, also maintain that 
if they sustained that burden, the injunction could apply to material 
whether or not it is classified, whether or not the publication would violate 
a criminal statute, and notwithstanding how the newspaper came into 
possession of the information.*4”7 The court was unconvinced of these 
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arguments and held that the Executive Board did not have such inherent, 
sweeping powers and the government had not met its burden of proof. 

A corollary issue of the case was the classification system itself and 
the secrecy system of the government. Justice Stewart wrote of his con- 
cern with the classification system. 


For when everything is classified, then nothing is classified, and the system 
becomes one to be disregarded by the cynical or the careless, and to be 
manipulated by those intent on self-protection or self-promotion. I should 
suppose . . . that the hallmark of a truly effective internal security system 
would be the maximum possible disclosure, recognizing that secrecy can 
best be preserved only when credibility is truly maintained.>4¢ 


The New York Times case is at one end of the spectrum of case law 
that balances first amendment free expression interests against the govern- 
mental interests of national security. In the decision, the Court stated the 
government had not met its burden of proof. Factors bearing on the deci- 
sion were that the documents were mainly historical, many people had 
access to the documents and other newspapers throughout the country 
had already begun to publish their own version of the documents.°4* Un- 
fortunately, although strong, precise reasons were set forth in each of the 
concurring opinions, they do not carry the weight of precedent and the 
test for justification of prior restraint was left unresolved. 


B. Snepp v. United States 


Based on his experiences as a CIA agent, Frank W. Snepp III pub- 
lished a book, Decent Interval, about certain CIA activities in South Viet- 
nam. Snepp had as a condition of employment signed an agreement that 
he would submit all publications relating to the CIA for prior approval 
by the Agency and that he would not divulge any classified information. 
The Government did not contend that the information in the book was 
classified or nonpublic; it also conceded that as a general rule, Snepp 
had a first amendment right to publish unclassified material.*5° Yet both 
the District Court?5' and the Court of Appeals*5? found that Snepp’s breach 
of contract for prepublication clearance had inflicted ‘‘irreparable harm’’ 
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petus to revise the government secrecy system. Congress subsequently heard testimony that 
992% of the government’s 20 million secret papers could safely be made public. 

349 Pentagon Papers, supra note 339, at 17. When the hearings on the prior restraint 
began, the Washington Post started to publis its version of the documents. The story also 
went out to the 345 client newspapers that subscribe to the combined Los Angeles Time— 
Washington Post news service. 

380 Snepp, 444 U.S. at 511. 

351 United States v. Snepp, 456 F. Supp. 176 (E.D. Va. 1978). 

352 United States v. Snepp, 595 F.2d 926 (4th Cir. 1979). 
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on the United States. The case was appealed to the Supreme Court5* where 
the Court upheld the lower court’s decision and granted the government 
a constructive trust over the profits of Snepp’s book as a measure of 
punitive damages and as a ‘‘deterrent against similar breaches of secur- 
ity.’’°54 The appearance of confidentiality was stressed in testimony 
presented by Admiral Turner, Director of the CIA. He suggested that 
Snepp’s book and others like it had impaired American intelligence 
operations®55 because potential sources of information were reluctant to 
enter agreements with the United States for fear that the information might 
be exposed.5* Yet even if Snepp had submitted the book for prepublica- 
tion review, the Government’s censorship authority would only apply to 
the classified material.*5” The purpose of the agreement could not be to 
censor critical expression of the CIA, but rather to ensure that classified 
nonpublic information would not be released without permission.*5* 
Therefore, presumably if the book had been submittd for prior review it 
would have remained as it was because no classified or nonpublic infor- 
mation was contained in the book. 

Snepp clearly had a contractual obligation to submit publications for 
prior review for classified material stemming from his employment as a 
government agent. Both lower courts acknowledged (and the Supreme 
Court accepted their findings) that the potential possibility of unreviewed 
material could be detrimental to ‘‘vital national interests even if the 
published information is unclassified.’’*5* However, a specific standard 
for what constitutes irreparable damage to national security interests 
because of leaks of classified material is not clearly set forth. 


C. United States v. Progressive 


In 1979 a federal court heard the case United States v. Progressive.3*° 
The basic issue of the case was a confrontation between first amendment 
right of expression and national security interests. The freedom of speech 
and press have been protected from government through the first amend- 
ment and any prior restraint on a publication is met in court with a heavy 
presumption of unconstitutionality.**: Few justifications except national 
security are sufficient to override first amendment interests.2*? Accord- 
ingly, the government can classify sensitive information in order to pro- 





353 Snepp, 444 U.S. 507. 
. at 514. 
. at 512. 


. at 521. 
- at 516. 
. at 512. 
360 Progressive, Inc., 467 F. Supp. 990. 


361 Id. at 992 (citing N.Y. Times v. United States, 403 U.S. 713 (1971)). 
362 Id. at 993. 
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tect national security. At issue in the case is the scope of the classifica- 
tion.363 The government ultimately obtained a preliminary injunction en- 
joining the publishers of the Progressive from disseminating an article 
entitled ‘‘The H-Bomb Secret: How We Got It, Why We’re Telling It.’’ 
John Morland, a journalist with little scientific training, put together the 
material for the article out of public, nonclassified information.*¢* Erwin 
Knoll, the editor of Progressive, stated that the article was to inform the 
nation of the false illusion of security created by the Government’s ‘‘op- 
pressive and ineffective system of secrecy and classification’’3*5 and to 
encourage an ‘‘open, honest, and informed public debate’’2** on issues 
surrounding nuclear arms. The defendants maintained that since the in- 
formation was already in the public domain and other nations already 
had the data or the opportunity to obtain it, they could not be guilty of 
violating the Atomic Energy Act®*” which would authorize injunctive relief 
against those who would disclose restricted data ‘‘with reason to believe 
such data will be utilized to injure the United States or to secure an ad- 
vantage to any foreign nation.’’*** The government, on the other hand, 
pleaded national security interests permitted it to ‘‘impress classification 
and censorship upon information originating in the public domain, if when 
drawn together, synthesized and collated, such information acquires the 
character of presenting immediate, direct, and irreparable harm to the in- 
terests of the United States.’’%** Both sides produced the opinion of ex- 
perts to bolster their case prompting the court to note that ‘‘many wise, 
intelligent patriotic individuals can hold diametrically opposite opinions 
on the issues before us.’’37° 

The Court held that the publication of the technical material in the 
Morland article would be analogous to the publication of troop movements 
or location at the time of war, the narrow exception to the rule allowing 
prior restraint on the press.37! At the same time, Judge Warren recognized 
that the article did not provide a ‘‘do-it-yourself’’ bomb kit.*”? He also 





363 Id. 

364 Morland, in his affidavit for the case, stated he read extensively in open-literature- 
physics texts, encyclopedia articles, magazines, unclassified government publications, and 
interviewed scientists who did not answer any questions they considered might be con- 
sidered. Knoll, ‘Born Secret’—The Story Behind the H-Bomb Article We’re Not Allowed 
to Print, PROGRESSIVE, 12, 14 (May 1979). 

365 Progressive, Inc., 467 F. Supp. at 995. 

Id. at 996. 
42 U.S.C. §§ 2274(b), 2280 (1980). 


Progressive, Inc., 467 F. Supp. at 966. See also Near, 283 U.S. 697. 

Id. at 993. ‘‘One does not build a hydrogen bomb in the basement.’’ Id. However, 
there is no way that terrorist hoodlums (Idi Amin was suggested) or anyone except a large, 
highly industrialized nation could build the bomb. The article explained that construction 
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stated that he was not convinced that the prior restraints on the publica- 
tion would deter the defendants from reaching their objectives of 
stimulating knowledge and debate regarding nuclear armaments.373 
Finally, he distinguished the New York Times case*”* in that 1) the Pen- 
tagon papers were essentially historical data, 2) the government did not 
sustain its burden of proving the national security interest were at stake, 
and 3) there was no applicable statute violated.375 

The government obtained the preliminary injunction but the case was 
mooted when essentially the same material appeared in other journals.?76 
The Progressive did not publish Morland’s article and lost the opportu- 
nity to challenge the lower court’s decision. The public was left with a 
decision that allowed for no prior notice of when a private individual 
gathering public, nonclassified information would be subject to criminal 
penalties upon publication of that material. This uncertainty could lead 


to self-censorship out of fear of an expensive, lengthy legal battle and 
criminal sanctions. 


IV. CONCLUSION 


The reason the state seeks to impose restrictions on scientific com- 
munication is that it may be subject to dangerous or unwanted uses and 
therefore harmful to national security interests. Protecting the national 
security is a legitimate government interest and as a general rule the 


Supreme Court has acknowledged that the security of the nation is one 
of the few narrow exceptions to prior restraint of the press.377 However, 
in the recent examples of the use of legislative and executive control 
systems the researchers have had no due process or notice of when or 
why their work may be subject to censorship and civil or criminal penalties. 
Case law on prior restraints for national security reasons—New York Times 
v. United States, Snepp v. United States and United States v. The 





requires a huge, immensely sophisticated and enormously expensive industrial complex. 
Knoll, supra note 364, at 18. 

373 Progressive, Inc., 467 F. Supp. at 996. 

374 New York Times Co., 403 U.S. 713. 

375 Progressive, Inc., 467 F. Supp. at 994. 

376 Taubman, U.S. Drops Efforts to Bar Publication of H-Bomb Articles, N.Y. Times, 
Sept. 18, 1979, at Ai, col. 5. In September of 1979, the Justice Department obtained an 
order barring the Daily Californian, a student-run paper in Berkeley, from publishing a letter 
by Charles R. Hansen that contained the three key concepts about the bomb that the govern- 
ment sought to protect in the Progressive case. Hansen, a computer programmer, whose 
letter was similar in content to the Morland article, maintained that all the material in his 
letter was available in the public domain. The Madison Press Connection, who had not been 
enjoined by the government, published the Hansen letter September 16, 1979. A day later 
the Justice Department announced it would abandon its efforts to restrain publication of 
articles on the hydrogen bomb by the Progressive Magazine and the Daily Californian 
newspaper. 

377 N.Y. Times Co., 403 U.S. at 732; Progressive, Inc., 467 F. Supp. at 992. 
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Progressive—does not give a clear standard that allows researchers to know 
what might be subject to restraints. 

The federal government has invoked the export laws as applicable 
authority for imposing prior restraints on university scientists’ speech and 
publications despite language in both export laws exempting information 
in the public domain and university researchers from the intent of the 
statutes. Since the export laws are vague and dual-use of technology is 
widespread, a researcher does not have adequate notice of possible ex- 
posure to government sanctions. Different government agencies administer 
the legislative restraints,37* each setting forth their own standards for 
classification of information.*7® The ‘‘prosecutorial discretion’’ and the 
vagueness of the export laws give government too much control over ideas 
that are not classified and do not have any governmental proprietary in- 
terest. While the intelligence agencies say the laws are applicable, the 
Justice Department has questioned the constitutionality of the export laws 
as prior restraints on university researchers. The Atomic Energy Act also 
has specific language encouraging the dissemination of information on 
nuclear energy. Yet the government was successful in restraining infor- 
mation which was unclassified, in which it had no proprietary interest, 
and which was in the public domain. It has been clearly established that 
Immigration and Nationality Service officials have the discretion to pre- 
vent foreign scientists and students from entering the United States or 
to place restrictions on their stay.**° University officials do not object to 
the restrictions per se but to the expectation by INA that university per- 
sonnel will police the visitors. In settings as traditionally open as univer- 
sities, the expectation is galling*’ and administratively cumbersome 
especially because of the large number of foreign graduate students study- 
ing in science and engineering and the large number of foreign scientists 
who visit. Furthermore, since these restrictions are usually only applied 
to those from Soviet bloc countries or the People’s Republic of China, 
other foreign visitors have access to this guarded information and 
disseminate it after their return to their country. 

The Executive Branch has expanded the classification system through 
Executive Order 12356,3*2 which allows the government ‘‘to classify 
federally funded research even when the funding agency has no classifica- 
tion authority.’’2* The Order also allows classification of nongovernment 





378 Zonderman, New York Times, p. 125 (Magazine), Nov. 27, 1983. Departments of 
State and Defense and Commerce, the F.B.1., Intelligence agencies and Customs are all in- 
volved in exports control. 

379 Exec. Order No. 12,356, §§ 1.2. See generally Sullivan & Bader, supra note 42, at 456. 

380 See generally, NAS REporT, supra note 3 at 36-37; Abrams, supra note 60, at 23. 

381 See supra notes 62, 222, 288 and accompanying text. 

382 See supra notes 282-306 and accompanying text. 

383 Nelkin, supra note 61, at 81. 
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research and writing even when it is based on nonclassified information.** 
University scientists who may be potential government employees are thus 
discouraged from serving in a government agency by a contract of employ- 
ment encompassing National Security Directive No. 84 that would im- 
pose life censorship procedures on their writings or speeches after they 
leave the government service. This contract restriction in combination with 
the new classification system expands the power of government to con- 
trol the dissemination of information which would restrict the explora- 
tion of science as an activity based on the free exchange of ideas.3#5 
What is the danger? Government officials have rationalized that that 
information itself is classified and cannot be released.*** The Corson panel 
members, who were briefed at the highest classification level by national 
security agents, were not convinced of any evidence of significant leaks 
from the research community. The evidence for the government’s case 
against university researchers remains inadequate. Even if the government 
could offer some evidence of serious leaks from the university commu- 
nity, how could the various agencies in their overlapping duties control 
thoughts or ideas? Are there enough agents in enough agencies to police 
all the classrooms, research labs and conferences, and who have enough 
expertise in the various subject areas to make judgment on what is a na- 
tional security interest? And while our scientists are being policed, the 
scientists in the rest of the world are free to pursue avenues of informa- 


tion and exchange ideas amongst each other. What would we have gained? 





384 Id a 

388 Nelkin, supra note 61, at 83. 

386 George Davida, the lone dissenter in the Public Cryptography Group's vote to pro- 
pose voluntary review of papers on crytopgraphy noted that ‘‘NSA has never explained in 
any detail why it is more in the national interest to have restraints than not to have them. 
Schwartz (from NSA) replies that the NSA cannot fully explain because its reasons are 
classified.’’ Kolata, Study Group Agrees to Voluntary Restraints, 210 SCIENCE 511, 512 (Oct. 
31, 1980). In the Progressive case, the lawyers who wanted to present the court with af- 
fidavits from scientists that would testify that Morland’s article contained no secrets—could 
only show the article to those scientists who had received the Government's security clearance. 
Those affidavits were then censored and words, sentences, paragraphs, and whole pages 
were deleted from the open court record. Morland’s own affidavits, a detailed account of 
the public sources for all the scientific and technical details in his article, were subject to 
many deletions. Forty-seven exhibits appended to Morland’s affidavit, that included magazine 
articles, book chapters, publicly distributed brochures, and encyclopedia articles were also 
censored in part. The attorneys representing the Progressive had to have a security clearance 
in order to look at the Government's classified filings in the case and take part in closed 
sessions of the court. Knoll, ‘Born Secret’, PROGRESSIVE, 12, 20 (May 1979); see also e.g., 
Some critics of the Public Cryptography Group’s recommendation have stated they don’t 
believe that NSA has not ‘‘made its case’’ that national security will be endangered by the 
open publication of certain results in cryptography. Inman then CIA director, replied, ‘‘This 
reasoning is circular and unreasonable. The specific details of why information must be 
protected are often even more damaging than the information itself.’’ Kolata, CIA Director 


Warns Scientists, AAAS 383 (Jun. 22, 1982) (American Association for the Advancement 
of Science). 
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The strength and lifeblood is in scientific community is open, free 
communication. Censoring that community would impede our own scien- 
tific progress. Unless the government can proffer some convincing 
evidence, scientists and university officials will not cooperate. The federal 
government must reexamine its motives in the policy of restraints and 
understand that university researchers are unlikely to cooperate in cen- 
sorship of their work. Furthermore, Academic institutions should lend 
their social, political and financial influence to support faculty and 
students in their resistance of those governmental restraints that are so 
unreasonable as to threaten academic freedom. Scientific advancement 
by achievement and not secrecy must be the path for the United States 
to follow. 
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